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ABSTRACT

The guarantee clause for profit in Mudarabah and partnership contracts is among the stipulations employed by
banks and financial institutions to pursue commercial activities for profit within the framework of facilities. These
institutions attempt to present such clauses as compliant with Islamic principles. However, substantive laws,
specifically Articles 558 and 575 of the Iranian Civil Code, explicitly identify these clauses as inconsistent with the
intrinsic requirements of such contracts. Islamic jurisprudence offers a clearer perspective, with notable differences
between Shi'a and Hanafi schools on this matter. This research seeks to uncover the most accurate legal stance.
Article 575 suggests an exception to the intrinsic nature of partnership by proposing a higher profit margin in
exchange for additional efforts, an exception that Shi'a and Hanafi jurisprudence do not accept based on their
interpretations. Similarly, in Mudarabah, the guarantee clause is implicitly assumed by the legislator, which leads
to misinterpretations of Article 558 of the Civil Code among jurists. The latter part of the aforementioned article
contradicts established principles of Islamic jurisprudence. Consequently, Shi'a and Hanafi jurisprudence, along
with Hanafi legal provisions (Articles 1426—1428 of the Majallat al-Ahkam al-Adliyah), offer a clearer and more just
perspective. Unfortunately, Iranian legislators have not adequately followed these insights. Therefore, revising the
aforementioned articles is absolutely necessary.
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EXTENDED SUMMARY

Contracts like Mudarabah and civil partnerships form the backbone of Islamic banking operations,
integrating financial activities within a religious framework. The application of guarantee clauses in
these contracts, particularly regarding profit and loss, remains a contentious issue in Islamic
jurisprudence. Both Shi'a and Hanafi legal traditions offer significant insights into these matters,
diverging in interpretation yet providing a cohesive understanding of contractual obligations. This
paper investigates the guarantee clause's validity and implications within the Iranian legal system,
emphasizing the perspectives of Shi'a and Hanafi schools to reconcile the apparent contradictions in
contemporary legal applications.

The conceptualization of partnership (Shirkah) and Mudarabah in Islamic law involves a shared
responsibility model, deeply rooted in jurisprudential principles. Shirkah, derived from Arabic
etymology, entails mutual ownership where no party exercises exclusive control (Al-Raghib Al-
Isfahani, 1991; Ibn Manzur, 1993). Similarly, Mudarabah, a profit-sharing contract, requires an
equitable division of risks and benefits between the financier and the entrepreneur. According to Al-
Kulayni (2008), these principles are designed to ensure mutual justice, with wealth management
and profit distribution adhering strictly to Islamic ethics. However, modern interpretations often
misapply these concepts, leading to legal inconsistencies (Al-Kulayni, 2008).

Iranian civil law, under Articles 558 and 575, posits limitations on guarantee clauses within these
contracts. The laws aim to preserve the inherent nature of these agreements by prohibiting
conditions that ensure fixed profits, as they contradict Islamic principles (Katouzian, 2012). Yet,
discrepancies arise due to misinterpretations, particularly when aligning these clauses with modern
banking requirements. Hanafi jurisprudence emphasizes that profit-sharing ratios must reflect
contributions and not include guarantees that undermine contractual integrity (Al-Ala Al-Din Abu
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Bakr ibn Mas'ud ibn Ahmad al-Kasani, 1986). This divergence underpins the need for legislative
revisions to harmonize legal provisions with established Islamic norms.

Shi'a scholars argue that conditions contradicting the nature of Mudarabah or partnership invalidate
the contract. Guaranteeing profit or mitigating losses without mutual consent breaches the equitable
risk-sharing principle (Al-Tusi, 1999). The Shi'a stance aligns closely with foundational Islamic legal
texts, advocating for strict adherence to the principles of fairness and justice. For instance, Al-Tusi
(2012) emphasizes that stipulations ensuring unilateral benefits compromise the contract's essence,
necessitating stringent checks to uphold fairness (Al-Tusi, 2012).

While both schools reject the outright inclusion of guarantee clauses, Hanafi jurisprudence allows
conditional profit ratios if supported by explicit agreements (Ghaytabi Al-Hanafi, 2000). This
nuanced difference reflects their respective interpretations of justice and contractual obligations.
Hanafi scholars advocate for greater flexibility, suggesting that such clauses may not inherently
violate Islamic law if they accommodate mutual consent and equitable distribution (Al-Ala Al-Din Al-
Samarqgandi, 1994). This pragmatic approach provides a framework for modern applications,
emphasizing adaptability without compromising religious principles.

The divergence between legal codifications and jurisprudential principles necessitates a
reassessment of Articles 558 and 575 in the Iranian Civil Code. Aligning these laws with the robust
insights offered by Shi'a and Hanafi traditions can eliminate ambiguities, fostering consistency and
justice in contractual applications. Future reforms should incorporate a balanced perspective,
ensuring that modern banking practices respect Islamic ethical standards. This alignment will not
only enhance legal clarity but also strengthen the integration of Islamic principles in financial
systems.
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