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ABSTRACT

Open-source software is a crucial topic in the advancement of modern technologies and requires legal discussion and analysis.
The present article aims to examine the question: Is it possible to protect the rights of open-source software developers from the
perspective of intellectual property law? And what are its civil remedies in Iranian law? This descriptive-analytical article
addresses the posed question using the library research method. The findings revealed that the open-source system, alongside
the intellectual property law system, was established based on scientific and economic necessities to support and develop the
software industry. This system has different principles compared to intellectual property law, with its foundation rooted in the
freedom of access to primary knowledge and the source code of software. Thus, preventing others from accessing the source code
of software, which is permissible under the intellectual property law system and considered a trade secret, is entirely against the
principles of this approach. Additionally, material rights, such as reproduction, distribution, and other commercial exploitations,
contrary to the intellectual property system, are not exclusively assigned to the developer, and only certain restrictions can be
applied to their performance under open-source licenses. However, it is entirely prohibited to deprive others of these rights.
Open-source software is a type of software that provides users with access to the source code upon its release, allowing them to
freely copy, modify, and redistribute the software and its source code. However, this does not imply that such software is free of
charge; rather, users may be charged for distribution, services, and derivative works of the software. Therefore, it can be said
that although most open-source software is free, the focus of this approach is on free access to the source code and its free
transfer, not the free price of the software. Open-source software has owners, and its use must comply with the provisions of
open-source licenses. Failure to comply, under Iranian law, is subject to civil remedies and compensation for damages pursuant
to the Law on the Protection of Computer Software Developers (2000) and its executive bylaw.
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EXTENDED SUMMARY
The first key point is that open-source software represents a system developed in parallel with

intellectual property rights to address the unique needs of the software industry in terms of scientific
and economic necessities. The basis of open-source software is freedom, specifically the freedom to
access, modify, and distribute source code. This stands in stark contrast to traditional IP systems,
which often prioritize secrecy, such as trade secrets, to safeguard creators' commercial interests (Le
Tourneau, 2006). The article emphasizes that the open-source philosophy fundamentally challenges
the proprietary nature of intellectual property, particularly when it comes to software development.
By allowing anyone to access and modify the source code, open-source software fosters an
environment of shared knowledge and collaborative innovation, in stark opposition to the exclusivity
of IP protections.

The second major point centers around the legal challenges associated with this approach. In the
context of Iranian law, the Law on Protection of Computer Software Creators (1379) and its executive
regulations provide civil enforcement measures for violations related to software usage, including
open-source software (Amiri, 2019). However, the legal framework in Iran is primarily based on
traditional IP principles, which grant creators exclusive rights over reproduction, distribution, and
commercialization of their software. This creates a tension when applied to open-source licenses,
which allow for broad public access and modification but restrict the creators from excluding others
from using the software. The civil enforcement of such violations thus becomes complex, as the laws
governing proprietary software are not easily reconcilable with the open-source ethos of unrestricted
access and modification.

A third critical aspect of the discussion is the economic implications of open-source software. While
many open-source programs are available free of charge, this does not imply that all open-source
software is devoid of commercial value. Instead, it opens the door for service-based revenue models,
where creators and developers can charge for services related to software distribution,
customization, or derived works (Khansari & Rabiei, 2004). The focus, as the article notes, is not on
the price of the software but rather on the free accessibility of the source code. This allows a more
dynamic and innovative software development environment, especially in industries that rely on

collaborative improvements and updates.

The article also explores the differences between proprietary and open-source software from a legal
perspective. For proprietary software, the rights to reproduce, distribute, and modify the software
remain with the creator unless otherwise specified. In contrast, open-source licenses grant users the
ability to access, alter, and redistribute the software, provided they adhere to the licensing terms.
However, these licenses do not allow creators to entirely prevent others from benefiting from these
rights, posing challenges in environments where IP protection is prioritized for its economic
incentives to foster innovation (Rosen, 2004). The legal tension arises when attempting to reconcile

the freedom offered by open-source licenses with the restrictive nature of intellectual property laws.

The fifth point underscores the global impact of the open-source movement, which originated in the
U.S. and spread to Europe and beyond, including Iran. The widespread adoption of open-source
software has led to significant advancements in technology, especially in developing countries, by
providing affordable access to high-quality software (Dudley Sponaugle et al., 2007). However, the
article highlights that the legal systems in these countries, including Iran, are not fully equipped to
handle the unique challenges posed by open-source software in terms of enforcing IP rights. The lack
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of tailored legal frameworks for open-source software leads to gaps in enforcement and protection
for both creators and users.

Lastly, the abstract touches on the future of open-source software in Iranian law, suggesting that a
hybrid legal system may be necessary to address the competing interests of intellectual property
rights and the open-source philosophy. Given that the current legal infrastructure is heavily based
on traditional IP concepts, the article proposes reforms that would integrate aspects of open-source
licensing into the broader IP framework. This would allow for better protection of both proprietary
and open-source software while encouraging innovation through open access to knowledge and

technology (Yildirim & Ansal, 2011).

In conclusion, the article provides a comprehensive overview of the legal challenges and
opportunities associated with open-source software in the context of Iranian intellectual property
law. It highlights the need for a balanced approach that protects the rights of creators while fostering
an environment of innovation and collaboration. The article suggests that the future of software
development, particularly in Iran, will require legal reforms that recognize the unique nature of
open-source software and provide adequate protection for both creators and users within the IP

framework.
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