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ABSTRACT

In accordance with the recognition of international charters and most modern constitutions, the right to
ownership and its transfer can be defined as one of the natural and fundamental human rights, granting
citizens the right to own and dispose of property, as well as to transfer it, without conflict between their
individual right to own property on one hand and the state's right to acquire ownership on the other. This
issue gradually sets the groundwork for the transfer of ownership of immovable property. Therefore, the
present article, employing a descriptive-analytical research method and reviewing legal documents, aims
to address the question of what similarities and differences exist in the nature of the means of transferring
ownership of immovable property in Islamic jurisprudence, Iranian law, and U.S. law. The findings of the
research indicate that, firstly, there are significant similarities regarding the registration of transactions
involving immovable property in Islamic jurisprudence, Iranian law, and U.S. law. These similarities can
be viewed from two perspectives: on one hand, all three legal systems emphasize and focus on the
registration of transactions, including those involving immovable property; on the other hand, sale is
considered one of the means of transferring ownership of immovable property in all three systems.
However, in Islamic law, the failure to document a transaction does not invalidate the legal action.
Rather, in accordance with verse 282 of Surah Al-Baqgarah, it can be proven through testimony and
confession. Secondly, although Iranian law, following Imamiyyah jurisprudence, considers the
conclusion of a sale contract as a means of transferring ownership of immovable property, various factors,
including the wording of specific articles—particularly Article 48 of the Registration Act—have prevented
the legislator's full intent from being realized. In practice, the transfer of real estate has become
widespread through the use of informal documents known as "commitment letters" and "sale
agreements" in real estate agencies.
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EXTENDED SUMMARY
This comparative legal study examines the mechanisms for transferring ownership of immovable

property in three major legal frameworks: Islamic jurisprudence, Iranian law, and the U.S. legal
system. Ownership rights, especially in immovable property such as land, play a fundamental role in
societal and economic development. These rights must be clearly defined and legally protected,
ensuring secure transactions and protecting against fraud. The study investigates how ownership is
transferred and the importance of official registration in each of these legal systems, with particular

attention to the nuances and differences between them.

In Islamic jurisprudence, property ownership and the process of transferring ownership are
governed by religious principles. Ownership is considered a fundamental right, and various legal
tools are employed to facilitate the transfer of property. The study highlights that Islamic law
emphasizes justice and the prevention of harm in property transactions, with the registration of

transactions encouraged but not mandatory. The Quran, particularly in Surah Baqarah (282),
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emphasizes the importance of documenting debts and contracts to avoid future disputes
(Mohammadi, 2002). However, if documentation is absent, Islamic law allows for the validation of
property transfers through witness testimony and acknowledgment, without invalidating the legal

process (Roozman, 2017).

Iranian law, which is heavily influenced by Islamic jurisprudence, adopts similar principles
regarding property ownership. However, the Iranian legal system mandates a stronger reliance on
formal registration to ensure legal validity. According to Article 30 of the Iranian Civil Code,
ownership grants individuals the absolute right to use and dispose of their property, except where
restricted by law (Katouzian, 2009). The study notes that Iranian law has gradually evolved to
emphasize the importance of official documentation and registration of immovable property
transactions. The Registration Law of 1931 marked a significant shift, as it required formal
registration for the transfer of ownership of immovable property. The failure to register a transaction
can result in legal disputes, with courts often favoring registered over unregistered claims of

ownership (Safizadeh, 2022).

The U.S. legal system, based on common law principles, differs significantly from both Islamic and
Iranian legal frameworks. Ownership and property rights in the U.S. are treated as fundamental
rights, protected by the Constitution under the Fifth and Fourteenth Amendments, which prevent
the government from taking private property without just compensation (Merrill & Smith, 2010).
The U.S. system places a heavy emphasis on formal registration and clear title transfer to ensure the
protection of property rights and to avoid disputes. The recording of deeds is essential for the transfer
of ownership and is required by law to secure the rights of new property owners against any third-

party claims (FindLaw, 2023).

One of the key findings of the study is the similarity in all three systems regarding the importance of
documenting property transactions. In Islamic law, documentation is encouraged as a way to
safeguard justice and fairness in transactions. In contrast, both Iranian and U.S. laws place a legal
obligation on parties to register transactions, with the U.S. system showing a more structured
approach through its common law heritage. Iranian law, while historically closer to Islamic
principles, has increasingly embraced the Western-style registration system to address modern
challenges in property transactions, especially in urban areas where disputes over ownership are

more frequent.

The study also explores the challenges posed by informal property transactions, particularly in Iran.
Despite the legal requirement for formal registration, many property transactions still occur through

informal contracts such as "Qoulnameh" or sales agreements that are not registered with the
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authorities (FindLaw, 2023). These unregistered transactions create significant legal challenges when
disputes arise, and the courts are left to determine ownership based on non-official documents,
which undermines the security of property rights and leads to an increased volume of litigation. By

contrast, the U.S. system, with its well-established recording practices, reduces the risk of such

disputes by ensuring that all transfers of property are documented and publicly accessible.

Finally, the study suggests several reforms for improving the registration process in Iran, drawing
lessons from the U.S. system. The authors argue that the Iranian legal system should strengthen its
enforcement of registration requirements and provide more public education on the importance of
official documentation in property transactions. Additionally, reforms should aim at making the

registration process more efficient and accessible to prevent the reliance on informal contracts that

currently pervades the property market.

In conclusion, the study highlights the critical role that registration plays in securing property rights
across different legal systems. While Islamic jurisprudence offers a flexible approach that prioritizes
justice and fairness, the modern legal frameworks of Iran and the U.S. emphasize the necessity of
formal documentation to ensure the security and legality of property transfers. The authors advocate
for a more robust and streamlined registration system in Iran to reduce legal disputes and enhance

the protection of property rights.
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