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ABSTRACT

The Mutatis transaction is one of the important and essential jurisprudential issues that is common among people
and remains a subject of concern in human society. Familiarity with it and adherence to its jurisprudential rules is
a step towards improving the economic structure of society. A sale may be carried out by employing the sale formula
and verbalizing the offer and acceptance, where the seller declares the offer with the phrase "I sold" (ba'tu), and the
buyer declares their acceptance using the phrase "I accept” (qabiltu) or similar expressions. However, it is also
possible for both parties, despite being able to use the aforementioned formula, to engage in the exchange of goods
without verbally articulating the terms. This latter form is called Mutatis, and in this sale, as in a verbal sale, "the
transfer of ownership of the object in exchange for a known consideration takes place." As a result, the above
definition encompasses both verbal and Mutatis sales. Martyr Thani (Shahid Thani) states in Masaalik that any
transaction that does not have a specific formula, whether the mutual consent is derived from an action or verbal
expression, will be considered a verbal contract. The opinion rejecting the validity of this type of sale had many
proponents among early Imami jurists, but over time, this view has diminished to the point where today, it is
difficult to find its supporters. Those advocating for the validity and conclusion of a Mutatis sale base their argument
on sources such as the Qur'an, Sunnah, consensus (ijma), and the rule of lifting hardship (qa‘idah rafa‘ al-haraj).
Today, few jurists reject the validity of Mutatis in exchange contracts. Legally, there is no difference in the manner
of declaring intent, whether by words or non-verbal expressions of offer and acceptance. In contrast to the
discussion of Mutatis in exchange contracts, this topic remains contentious in marriage contracts. Martyr Thani,
along with most jurists, does not consider Mutatis to be valid in marriage contracts, and there is consensus on this
matter. The Civil Code, influenced by the prevailing juristic opinion, also requires verbal offer and acceptance in
marriage contracts.
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EXTENDED SUMMARY
The Mutatis transaction, or non-verbal contractual exchange, represents one of the key discussions
in Islamic jurisprudence due to its prevalence in societal interactions and its implications for both
legal and economic systems. While verbal contracts are widely recognized in legal discourse, the
Mutatis transaction—where goods and services are exchanged without verbalizing the terms—
presents a more nuanced issue. This article examines the effects of Mutatis in contracts and
unilateral legal acts, assessing the arguments for and against the validity of such transactions,
especially in the context of Islamic law and the Civil Code of Iran. Notably, while Mutatis transactions
are broadly accepted in commercial dealings, they remain controversial in specific contractual

contexts, such as marriage.
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Historically, Imami jurists have debated the legitimacy of Mutatis, with earlier jurists like Shahid
Thani (Shahid al-Thani, 1993) initially rejecting its validity in exchange contracts. Over time,
however, the legal and religious consensus shifted, with many jurists recognizing the legitimacy of
such transactions, provided they meet specific conditions. The argument for the validity of Mutatis
is grounded in several Islamic legal principles, including the Qur’an, Sunnah, and consensus (ijma),
as well as the rule of lifting hardship (ga‘idah rafa‘ al-haraj) (Ansari, n.d.). As a result, the concept
of Mutatis has found broader acceptance in modern legal systems, where both verbal and non-verbal
expressions of consent are considered sufficient to validate a contract, as long as mutual intent is
clear (Meshkini).

Despite the evolving consensus on the validity of Mutatis in commercial dealings, significant
disagreement remains concerning its application in marriage contracts. Shahid Thani, along with
most Islamic jurists, has argued against the validity of non-verbal contracts in the context of
marriage, citing consensus (ijma) on the matter (Shahid al-Thani, 1993). The Civil Code of Iran has
incorporated this perspective, mandating verbal expressions of offer and acceptance in marriage
contracts to ensure clarity of intent. This requirement reflects broader concerns in Islamic law about
the potential for misunderstanding in such deeply personal and consequential contracts (Najafi).

In commercial transactions, however, the role of Mutatis has expanded considerably. The legal
discourse surrounding Mutatis emphasizes that, while verbal offer and acceptance are the norm,
non-verbal exchanges can also fulfill the essential criteria of a contract. In such cases, the transfer of
ownership and the mutual consent of both parties are sufficient to establish the legitimacy of the
transaction. Jurists who advocate for the permissibility of Mutatis base their arguments on the
principle that the exchange of goods or services, even without verbalizing the terms, constitutes a
valid contract as long as the mutual consent of both parties is evident (Khomeini, 1995, 2000).

From a jurisprudential perspective, Mutatis transactions are seen as a pragmatic solution that aligns
with Islamic principles while addressing the realities of modern economic life. This view is further
supported by jurists such as Shahid Thani, who noted that while Mutatis may not have been favored
by earlier scholars, contemporary jurists recognize its necessity in many commercial settings. The
gradual acceptance of Mutatis in commercial law reflects the broader adaptability of Islamic
jurisprudence, which seeks to balance traditional legal principles with the practical needs of society
(Ansari).

The contemporary debate surrounding Mutatis highlights the tension between maintaining
traditional legal standards and adapting to modern economic practices. While the requirement for
verbal contracts remains intact in certain areas, such as marriage, the increasing prevalence of non-
verbal agreements in commercial transactions demonstrates a growing recognition of their practical
utility. This shift is indicative of the flexibility within Islamic law to accommodate changing societal
norms while upholding the principles of justice and fairness. As such, Mutatis transactions have
become an integral part of Islamic legal discourse, reflecting the dynamic nature of jurisprudential
interpretation in response to evolving societal needs (Bahr al-Ulum, 1983; Najafi).

In conclusion, Mutatis transactions represent a crucial aspect of Islamic contract law, particularly in
commercial dealings. The gradual acceptance of non-verbal contracts in these contexts underscores
the adaptability of Islamic jurisprudence to modern economic realities. However, the continued
prohibition of Mutatis in marriage contracts reflects the enduring importance of clarity and verbal
consent in personal and familial matters. By examining the historical and contemporary perspectives
on Mutatis, this paper contributes to a deeper understanding of the role of non-verbal contracts in
Islamic law and their implications for both individuals and society at large.
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