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ABSTRACT

Today, one of the fundamental branches of civil law in every country is family law. The stability and continuity of
the family—as the smallest yet most essential social unit in any society—depend significantly on this area of law. A
critical aspect of family law is the set of relationships and rights that exist between spouses. This study aims to
conduct a comparative analysis of the non-pecuniary rights of spouses under Iranian and French family law. The
research employed a descriptive-analytical methodology. Data were collected based on the family law of Iran and
the civil code of France. The findings indicate that, in Iranian law—which is rooted in Islamic jurisprudence—non-
pecuniary spousal rights are often granted in favor of the husband and reflect male authority. This is evident in
areas such as the right to retain the family name, the wife’s right to employment, the right to determine the shared
residence, nationality and household leadership, the right to divorce, the father’s authority in a child’s marriage,
and paternal or paternal-grandfatherly guardianship. In contrast, French law, through its historical and
developmental trajectory, has adopted a shared perspective on non-pecuniary spousal rights, granting both spouses
equal legal status in these matters.
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EXTENDED SUMMARY
In the domain of comparative family law, this research explores the non-pecuniary rights of spouses

within the legal systems of Iran and France. Family law, as a critical segment of civil legislation,
governs marriage, divorce, and parental relations, and significantly influences societal structures. In
Iranian law, grounded deeply in Islamic jurisprudence, the legal configuration predominantly
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upholds a patriarchal model, favoring male authority in matters such as the right to determine shared
residence, employment rights of the wife, the right to divorce, and paternal guardianship (Katouzian,
2003, 2006). Contrastingly, French law has undergone substantial evolution, emphasizing gender
equality and mutual responsibilities between spouses (Hauser & Huet-Weiller, 1999; Malaurie &
Fulchiron, 2016). These structural divergences stem from foundational philosophical and legal
paradigms: while Iran’s system aligns closely with Sharia principles, France’s framework aligns with
secular republican values. The juxtaposition reveals that in Iran, male privilege is codified through
provisions that grant husbands superior legal standing, whereas in France, post-1975 reforms
significantly curtailed male dominance and promoted parity in spousal rights. For instance, Iran’s
Civil Code still legitimizes the unilateral right of a husband to initiate divorce, whereas France allows
both spouses equal access to divorce, reflecting a commitment to personal autonomy (Azadfar &
Soltani, 2020; Safaei et al., 2021).

One key area of divergence concerns the right to use a spouse's surname. In Iranian law, the wife
may adopt her husband’s surname during the marriage with his permission, and may only retain it
post-divorce if the husband consents, suggesting a subordinate symbolic identity tied to the marital
union. This framework does not acknowledge a reciprocal right for men to take their wives' surnames
without permission from the name holder, reflecting entrenched gender norms (Jamshidi Naeini,
2015). Conversely, French law under Article 225-1 of the Civil Code permits either spouse to adopt
the other's surname as a customary name, not subject to hierarchical preference. The legal
framework accommodates gender neutrality and mutual recognition of identity in marriage (Hauser
& Huet-Weiller, 1999). This difference underscores broader ideological commitments: Iran’s law
reflects patriarchal continuity, where marital identity is relationally subordinate for women; French
law asserts the individuality and equal standing of both spouses, even symbolically, through naming
rights. Additionally, recent French debates and reforms, such as placing mothers' names on national
IDs, underscore the nation’s orientation towards inclusive representation and social
acknowledgment of women’s roles.

The study also investigates employment rights within marriage. Iranian law permits a husband to
prevent his wife from working if the job conflicts with “family interests or the dignity of either
spouse” per Article 1117 of the Civil Code, effectively granting him gatekeeping power over her public
participation (Roshan, 2017). This legal authority reflects male guardianship embedded in Islamic
law, where the husband assumes leadership over household decisions, including external
employment. In contrast, French law, particularly Articles 223 and 225 of the Civil Code, affirms the
right of each spouse to pursue an occupation and manage personal income autonomously, without
needing spousal consent (Chatenet, 2009). This paradigm prioritizes individual liberty and rejects
marital subordination. The legal frameworks mirror distinct ontological views of marriage: Iran
frames it as a hierarchical institution with defined gender roles, while France frames it as a
partnership of equals. The implications are practical and symbolic—limiting women’s labor
participation in Iran reinforces domestic confinement, whereas in France, legal autonomy supports
full civic and economic engagement for married women.

In terms of household leadership and the right to determine the place of residence, Iranian law
assigns this authority to the husband, codifying it as part of his legal prerogatives under Article 1114.
A wife must reside in the domicile selected by her husband unless a marriage contract stipulates
otherwise (Safaei & Ghasemzadeh, 2009). The law also binds the wife’s legal domicile to that of her
husband, reinforcing the unidirectional nature of authority. However, French reforms post-1975
abolished the husband's unilateral right in such matters. Article 108 of the French Civil Code enables
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spouses to maintain separate residences, provided it does not undermine their marital obligations.
Furthermore, Article 215 stipulates that both spouses jointly determine the family home,
emphasizing negotiation and mutual consent. This evolution in French law illustrates a systemic
redefinition of familial power—removing the presumption of male leadership and instead
institutionalizing co-decision-making. The Iranian model continues to endorse a traditional view
where domestic governance aligns with paternal control, reflecting theological justifications drawn
from Qur’anic interpretations (Makarem Shirazi, 1974).

The issue of nationality and legal guardianship further illustrates the dichotomy. Iranian law
presumes the transmission of nationality through the father and grants him exclusive legal authority
in child custody and marriage decisions (Katouzian, 2023). Article 1043 of the Civil Code mandates
paternal consent for the marriage of virgin daughters, effectively institutionalizing male oversight.
Guardianship and legal agency over children predominantly lie with the father or paternal
grandfather, even in cases of divorce. French law, however, recognizes shared parental authority and
has progressively dismantled paternal supremacy in family decisions. Article 148 of the French Civil
Code allows either parent’s consent for a minor’s marriage and emphasizes the child’s welfare as the
guiding principle for custody arrangements, especially after divorce (Benghozi, 2001; Courbe, 2008).
These frameworks reflect deeper ideological orientations: the Iranian model views familial relations
as hierarchically ordered and male-headed, while the French model prioritizes individual rights and
equality, even within the family. The legal configuration in France seeks to neutralize gender
hierarchies and align the family unit with broader egalitarian legal standards.

When addressing the right to divorce, Iran’s legal tradition—anchored in Shi’a jurisprudence—
endows the husband with the unilateral right to initiate divorce (talaq), viewing marriage dissolution
as a matter subject to male discretion. This is reinforced in Article 1133 of the Civil Code and
interpreted as a divinely sanctioned male prerogative (Safaei et al., 2021). A woman may only access
divorce under limited conditions such as harm, abandonment, or failure to pay maintenance. In
practice, even these require rigorous judicial scrutiny. In contrast, French divorce law, particularly
under Article 229, grants both spouses equal rights to initiate divorce based on mutual consent,
irretrievable breakdown, or fault (Fulshiqon, 2016). The legal process in France emphasizes
procedural fairness and symmetry, often involving judicial oversight to ensure that divorce
agreements protect all parties, especially children. This reveals a profound philosophical divergence:
Iranian law places moral and religious authority at the center of marriage dissolution, whereas
French law treats divorce as a contractual right, with courts ensuring equitable separation. The
Iranian model prioritizes marital preservation, often at the expense of women's autonomy, while the
French model centers on mutual respect and legal parity.

In conclusion, the comparative analysis of non-pecuniary rights of spouses in Iran and France
highlights foundational differences rooted in jurisprudential traditions and socio-legal philosophies.
Iranian law reflects a normative structure where marital roles are gendered and hierarchical, often
privileging the husband’s authority. French law, conversely, demonstrates a progressive shift
towards egalitarianism, ensuring that both spouses enjoy equal rights in identity, employment,
residence, custody, and divorce. These differences are not merely doctrinal but reflect the broader
cultural, religious, and political contexts in which these legal systems operate. The study underscores
the importance of aligning legal reforms with evolving conceptions of justice, gender equality, and
human rights, offering insights for policymakers, legal scholars, and advocates of family law reform

worldwide.
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