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ABSTRACT

The jurisprudential criteria of the Guardian Council in conforming and declaring the non-contradiction
of laws with Islamic principles, as outlined in Articles 4 and 94 of the Constitution of Iran, is the subject
of this article. This research is applied in nature and conducted using a descriptive-analytical method.
Following the hierarchical order in the Iranian legal system, the primacy of the Constitution and Sharia
over ordinary laws has been accepted. However, there is no specific jurisprudential criterion established
for the conformity and declaration of non-contradiction of ordinary laws with Sharia, leading to
numerous disputes and disagreements in this field. The prevailing theory is that the relationship between
sources and foundations has often been disregarded, and the Guardian Council has referred to issues in
rejecting parliamentary laws that either lack religious foundations or are not related to Sharia at all.
Beyond the differing views on the oversight role of the Guardian Council under Article 4 of the
Constitution over previous laws and regulations, it appears that this oversight cannot be fully carried out
without the intervention of the Parliament. However, the Constitution has not provided any formal
procedures for this process. The adoption of legal opinions and the formulation of legal provisions in this
regard is deemed necessary and essential. This is while, in many cases, when the Guardian Council’s
jurists have ruled laws to be inconsistent with Islamic principles, at different points in time, those same
laws have been approved by the Council in a different form or context.
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EXTENDED SUMMARY
The primary legislative source in an Islamic government is Islamic jurisprudence, with one of the

paramount objectives of governance being the establishment of justice within society. A fundamental
pillar of an Islamic government is the legitimacy of its laws and legal system, grounded in Islamic
principles. Rousseau (1762) in his seminal work, The Social Contract, posits that laws should
emanate from a collective rationality that transcends individual desires, ensuring societal well-being
without direct influence from personal interests. In the Islamic Republic of Iran, Islamic
jurisprudence governs, necessitating that all legislative activities conform to these divine laws.
Article 4 of the Iranian Constitution underscores the imperative that all laws and regulations must
align with Islamic standards, entrusting the Guardian Council with the authority to ascertain this
conformity (Constitution of the Islamic Republic of Iran, 1979). Furthermore, Article 96 stipulates
that the majority of the Guardian Council's jurists must determine the non-contradiction of
parliamentary decrees with Islamic rulings. Consequently, no legislative body, including the Islamic
Consultative Assembly, is permitted to enact laws that contravene Islamic principles (Constitution
of the Islamic Republic of Iran, 1979). The Guardian Council stands as a pivotal governmental
institution tasked with reviewing all parliamentary decrees to ensure their compliance with Islamic
standards and the Constitution. According to Article 72, no law can contravene the established
religious principles or the Constitution, thereby mandating the Guardian Council to oversee the
legislative process (Constitution of the Islamic Republic of Iran, 1979). This research employs an
applied, descriptive-analytical methodology to explore the absence of explicit jurisprudential criteria
within the Guardian Council for determining the conformity of ordinary laws with Sharia, leading to
significant legal disputes and divergent opinions in this domain.

The hierarchical legal structure in Iran places the Constitution and Sharia above ordinary laws, yet
it lacks clearly defined jurisprudential standards for the Guardian Council to assess and declare the
non-contradiction of these laws with Islamic principles. This deficiency has resulted in frequent
conflicts and disagreements among jurists regarding the Council's decisions. The predominant
critique suggests that the relationship between legal sources and foundational principles is often
neglected, with the Guardian Council referencing legislative issues that either lack a religious
foundation or are inherently disconnected from Sharia (Sanjabi, 2017). Additionally, the oversight
mechanism of the Guardian Council, as outlined in Article 4 of the Constitution, appears insufficient
to function autonomously without parliamentary intervention. The Constitution does not provide
detailed procedures for this oversight, indicating a need for legislative provisions to establish clear
protocols and criteria (Rahimi, 2018). This gap has led to instances where laws initially deemed
contradictory by the Guardian Council were later approved in altered forms, highlighting
inconsistencies in the Council's application of jurisprudential principles (Khosrowshahi, 2011).

The religious foundations of the Guardian Council's oversight are paramount, rooted in the necessity
of aligning legislative actions with Islamic teachings. Islamic jurisprudence, or Figh, categorizes
rulings into various types, including obligatory, prohibitive, recommended, and descriptive
commands, as delineated by scholars like Helli (1970) and Tabaatabaei (1981). These rulings form
the bedrock upon which the Guardian Council evaluates legislative conformity. Fatwas, or religious
decrees issued by qualified jurists, play a crucial role in this evaluative process. However, the
subjective nature of individual fatwas versus collective jurisprudential consensus can complicate the
Council's decision-making, necessitating a standardized approach to ensure consistency and
reliability (Bakhshayeshi Ardestani, 2016).

Moreover, the concept of "mowazene" (non-contradiction) versus "monazam" (conformity) is critical
in the Council's assessment of laws. While "mowazene" pertains to the absence of conflict between
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laws and Islamic principles, "monazam" implies an active alignment and support for these principles.
The distinction is vital as it influences whether the Council merely rejects conflicting laws or endorses
those that uphold Islamic values (Sharif Al-Qurashi, 2016). This nuanced understanding
underscores the necessity for the Guardian Council to adopt comprehensive jurisprudential criteria
that encompass both the absence of contradiction and the presence of conformity with Islamic
teachings.

The interplay between the Guardian Council and the Supreme Leader further complicates the
oversight process. When the Supreme Leader issues a clear and definitive fatwa on specific legislative
matters, the jurists of the Guardian Council often align their decisions accordingly, reinforcing the
hierarchical structure of religious authority within the Iranian legal system (Hajipour, 2014). This
dynamic ensures that legislative actions remain within the bounds of Islamic jurisprudence as
interpreted by the highest religious authority. However, it also raises questions about the autonomy
of the Guardian Council in cases where the Supreme Leader's directives may not fully address the
complexities of contemporary legislative issues (Fattahi Zarfagandi, 2018).

In conclusion, the Guardian Council's role in ensuring the non-contradiction of laws with Islamic
principles is foundational to the legitimacy and functionality of Iran's legal system. However, the
absence of explicit jurisprudential criteria has led to inconsistencies and legal disputes, necessitating
the establishment of clear, standardized procedures. Strengthening the Council's jurisprudential
framework will enhance its ability to effectively oversee legislative conformity, thereby reinforcing
the rule of law and upholding Islamic principles within the governance structure. Future legislative
reforms should address these gaps, incorporating comprehensive guidelines that empower the
Guardian Council to perform its oversight function with greater precision and consistency, ultimately
fostering a more just and stable legal environment in alignment with Islamic jurisprudence.
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