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ABSTRACT

In principle, the performance of contractual obligations is carried out by the obligor in favor of the obligee. However,
sometimes what matters to the parties is the execution of the obligation itself, not the person performing or the one
receiving the performance. In such contracts, the contracting party may change, through new agreements and
within different legal frameworks, and a third party may be substituted as the new obligor or obligee. Debt and
claim transfer contracts are recognized in various legal systems, including those of France, Germany, and England,
as contracts for changing the contracting party. In France, following amendments to the Civil Code in 2016, these
contracts have been formally acknowledged as mechanisms applicable to contractual obligations. In the German
Civil Code, although not as extensively as in French law, these legal institutions have been precisely identified.
However, in English law, the initial view was that contractual rights were not transferable. Gradually, however, the
courts of equity, recognizing the importance of this issue, endeavored to alter this view. Nevertheless, in English
law, the institution of debt transfer is often examined under the framework of obligation novation, based on a
change of the obligor. Therefore, a comparative study of these institutions familiarizes the reader more thoroughly
with these widely used international contracts. Additionally, careful consideration of the established regulations in
these legal systems provides practical and precise solutions for domestic legislators to update and enhance the
efficiency of the Civil Code.
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EXTENDED SUMMARY
The landscape of contractual obligations and the mechanisms available for altering the identities of
contracting parties have been areas of substantial legal development across different jurisdictions.
The concept of debt and claim transfer contracts—where an original party to a contract is substituted
by a third party in the performance or benefit of an obligation—has been embraced in various forms
within the legal frameworks of France, Germany, and England. The study delves into these
institutions, providing a comparative analysis that illuminates their legal nuances. In France, debt
and claim transfers are formally recognized through significant amendments made to the Civil Code
in 2016, reflecting the legal community’s acknowledgment of these concepts as integral to the
efficiency of modern contractual arrangements (Bozorgmehr & Yazdanian, 2018). In contrast, German
law presents a more restrained but still precise acknowledgment of these transfers, while English law
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has evolved from an initial skepticism toward a more pragmatic acceptance, particularly in the
context of equitable remedies (Clément).

Contractual obligations are generally viewed as a matter of personal responsibility, where the
identity of the parties executing or benefiting from the contract holds significant importance.
Nonetheless, the necessity for flexibility in contractual relationships has led to the development of
mechanisms such as debt transfer, where the debtor is replaced by a third party, and claim transfer,
where the creditor is substituted. The Civil Code of France, as updated in 2016, highlights a pivotal
shift in this regard, emphasizing the legitimacy of contractual substitutions, provided they adhere to
statutory formalities (Pakbaz, 2022). The German Civil Code, though less expansive, offers well-
defined provisions for these mechanisms, with a clear distinction between voluntary and obligatory
transfers (Rasche, 2002). English law, with its roots in common law principles, addresses these
changes through doctrines like novation and the equitable assignment of rights, which emphasize
the need for all parties’ consent to effectuate a transfer (Treitel, 1995).

The French Civil Code articulates debt transfer as a tripartite agreement necessitating the consent of
the creditor, debtor, and third party, reinforcing the debtor's ongoing liability unless explicitly
released by the creditor. This structured approach ensures that the interests of the creditor are
safeguarded, reflecting a cautious legislative perspective (Pakbaz, 2022). German law similarly
mandates creditor consent for debt transfers, underscoring the bilateral nature of contractual
relationships. However, it recognizes both contractual and statutory methods for effectuating these
transfers, allowing for flexibility in certain scenarios, such as insolvency (Bozorgmehr et al., 2010).
English law takes a more conservative stance. Historically, it viewed contractual rights as non-
transferable, but the courts of equity progressively recognized the importance of facilitating transfers
to accommodate commercial realities. As a result, novation, which replaces an original contract with
a new one involving a different obligor, emerged as a key doctrine (Cheshire & Chevalier, 1986).

The practical application of debt and claim transfer mechanisms varies across jurisdictions. In
France, the 2016 reforms brought greater clarity and flexibility, but they also imposed stringent
requirements to protect creditors, such as the necessity of written agreements (Bozorgmehr &
Yazdanian, 2018). Germany’s approach, while methodical, provides a balanced framework,
accommodating contractual autonomy while ensuring creditor protection. This is achieved through
provisions that allow for the continuation of certain obligations and rights, even after a transfer
(Rasche, 2002). English law, by contrast, relies heavily on equitable doctrines and the principle of
consideration. The novation process is particularly noteworthy, as it requires explicit consent from
all parties, making it more rigid compared to its continental counterparts. This insistence on consent
aligns with common law's emphasis on party autonomy but can also pose challenges in complex
commercial transactions (Treitel, 1995).

The concept of non-conformity in the identity of contracting parties raises complex legal questions,
particularly when one party’s identity is deemed integral to the contract. This issue is more
pronounced in contracts involving personal obligations, where the unique skills or trustworthiness
of the original party are crucial. In such cases, the transfer mechanisms must strike a balance
between contractual flexibility and the protection of parties’ legitimate expectations. The French
Civil Code, through its insistence on creditor consent, embodies a cautious approach that minimizes
potential disputes (Clément). German law, with its provisions for both voluntary and statutory
transfers, addresses these challenges by offering detailed guidelines on when and how obligations
can be reassigned. In England, however, the lack of a unified statutory framework for assignment
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and novation often leads to reliance on case law, which can create uncertainty (Cheshire & Chevalier,
1986).

The study’s comparative analysis underscores the importance of understanding the varied
approaches to debt and claim transfer across legal systems. The French and German models
highlight the benefits of statutory clarity and creditor protection, while English law’s reliance on
equity demonstrates a more flexible but sometimes unpredictable framework. These insights are
crucial for legal practitioners and policymakers, offering a foundation for potential reforms in
jurisdictions seeking to modernize their contractual laws. Additionally, the research emphasizes the
need for a more harmonized approach to international contracts, where parties often operate under
diverse legal regimes. By examining the interplay between contractual obligations and the legal
mechanisms for their transfer, the study contributes to a deeper understanding of how modern legal
systems can adapt to evolving commercial needs.
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