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ABSTRACT

Marriage is a sacred institution and one of the fundamental pillars of family formation in Islam, arising from the
interaction and shared life of the spouses, with rights and obligations stipulated for each. However, this does not
mean that all laws and regulations are just or that they equally take into account the rights and responsibilities of
both spouses. One of the fundamental issues that has created legal challenges is the limitation of divorce for wives,
which, in a broader perspective, is referred to as the constitutionalization of divorce regulations. The
constitutionalization of divorce regulations refers to the legal protection afforded to the husband for unilaterally
requesting the right to divorce, while disregarding the wife’s right in this regard. Accordingly, the present study
seeks to examine the approach of constitutionalizing divorce regulations, with special consideration of the
limitations imposed on wives’ access to divorce. The central question is: What factors have led to the emergence of
the constitutionalization approach in divorce regulations and the imposition of restrictions on women? The research
findings indicate that constitutionalization is rooted in certain jurisprudential teachings that view the man as a fully
authorized and entitled party, granting him the right to divorce while depriving the wife of some of her basic rights.
This approach has manifested in the legal system as the husband’s exclusive authority over the right to divorce,
which requires revision and adjustment in favor of the wife. For instance, provisions regarding the husband’s
nushtz (marital misconduct) or neglect of the wife’s needs could be recognized as grounds for women to request
the right to divorce. Furthermore, eliminating the constitutionalization of divorce regulations necessitates
acknowledging the private nature of marriage and moving away from a public-law perspective on it, which has
reinforced a state-centric view and vested this right in the husband or the court. This article adopts a descriptive—
analytical approach and employs library-based research tools.
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EXTENDED SUMMARY
The study critically examines the constitutionalization of divorce regulations in Iran, with a focus on

the legal and jurisprudential factors that limit a wife’s ability to obtain a divorce. It begins by situating
marriage as a sacred institution within Islamic thought, characterized by mutual rights and duties
between spouses, yet often governed by laws that disproportionately empower men in marital
dissolution. The constitutionalization of divorce regulations, as framed in this work, refers to the
embedding of divorce in a framework of state-centric, public-law authority that both prioritizes and
protects a husband’s unilateral right to dissolve the marriage, while significantly restricting a wife’s
ability to do the same. The article grounds this critique in an exploration of Islamic jurisprudential
interpretations, statutory provisions, and judicial practices that converge to produce these
imbalances. For instance, the authors identify that even in situations where contractual clauses or
statutory grounds, such as nushuz by the husband, could justify a wife’s petition for divorce, judicial
permission remains an unavoidable prerequisite, thereby reinforcing systemic inequity (Balavi &
Bayat Kometki, 2004; Heywood, 2014; Javid & Mohajeri, 2018). These legislative and procedural
barriers are traced back to Qur’anic exegesis and classical figh, where divorce is typically constructed
as a male prerogative supported by the broader concept of giwama (male guardianship), with
specific commentators likening a husband’s authority over his wife to that of a ruler over subjects
(Alusi al-Baghdadi, 1963; Tabarsi, 1997). This framing inherently positions the wife as subordinate,
reinforcing the structural foundation upon which modern statutory constraints rest.

From a jurisprudential perspective, the paper details how traditional figh’s integration into statutory
law entrenches male dominance over marital termination. The Qur’anic verses addressing divorce
often employ masculine grammatical forms, which jurists interpret as explicit legislative intent to
vest the power of divorce in men (Mehrizi, 2011). These interpretations are further bolstered by
theological premises that men are better equipped for decision-making due to superior rational
faculties and economic responsibilities (Misbah Yazdi, 2011; Murwarid, 1993; Tabatabai Yazdi, 1999).
This theological and socio-economic rationale underpins statutory provisions such as Article 1133 of
Iran’s Civil Code, granting husbands near-unrestricted divorce rights, while relegating wives to
limited, conditional access, often contingent on proving harm, neglect, or contractual stipulations
(Asadi, 2004; Hurr al-Amili, 1994). The article critiques how this legal environment transforms what
should be a private contractual right into a public-law construct, heavily mediated by state
institutions yet still ultimately serving male authority. Furthermore, the authors explore how
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economic obligations such as mahr, nafaqah, and child custody expenses are mobilized as
arguments to justify male control over divorce, presuming that those who bear the financial burdens
should also retain unilateral dissolution rights (Fayz Kashani, 1997; Nouri, 1968). This intertwining
of economic, theological, and legal justifications consolidates a patriarchal model that normalizes
gendered disparities in divorce proceedings.

The analysis also engages with the critiques of the iga -based characterization of divorce. In
prevailing Iranian jurisprudence, divorce is categorized as an iga ‘—a unilateral legal act initiated by
the husband (Katouzian, 2018). This classification inherently sidelines the wife’s agency, except in
instances of khul divorce, where she may offer financial compensation to secure the husband’s
consent (Safaei, 2011). Even here, the dominant view minimizes the wife’s role, framing her
contribution as insufficient to alter the iga ‘ nature of the act (Jafari Langroudi, 2014). The paper
problematizes this framework by pointing out its inconsistency: if the wife’s consent and financial
offering are essential to effectuate certain types of divorce, then her role cannot be dismissed as
merely ancillary. The authors further note that Islamic legal scholarship contains precedents that
recognize a woman’s right to seek dissolution under specific circumstances, such as sexual incapacity
of the husband (Tusi) or persistent neglect (Motahhari, 1995), yet these remain exceptions rather than
normatively integrated rights. These exceptions reveal an undercurrent within Islamic law that could
support broader female divorce rights if reinterpreted through an equity-focused lens. Nevertheless,
the persistence of male prerogative in both figh and statutory law indicates a deliberate preservation
of patriarchal privilege under the guise of doctrinal fidelity and societal stability.

In deconstructing the financial rationales for limiting female-initiated divorce, the article highlights
the flawed assumption that emotional decision-making incapacitates women from responsibly
exercising divorce rights. The jurisprudential narrative often depicts women as driven by transient
emotions, in contrast to men’s purportedly rational and deliberative approach (Fayz Kashani, 1997).
This stereotype is compounded by the argument that men, having invested materially in the
marriage, are inherently more cautious about its dissolution. Such reasoning not only ignores
women’s economic contributions but also legitimizes a system where their agency is subordinated to
paternalistic control. The authors argue that this legal-economic nexus reflects broader structural
inequalities in Iranian family law, where the state’s role is paradoxical: while claiming to protect
family unity, it operationalizes mechanisms that sustain male dominance in both private and public
spheres. Moreover, by embedding divorce within public-law processes—requiring court-issued
gawahi-ye ‘adam-e emkan-e sazes (certificate of irreconcilability) —even consensual separations are
filtered through state approval, entrenching bureaucratic oversight without addressing the gendered
asymmetry at its core (Balavi & Bayat Kometki, 2004).

The paper proceeds to critique the doctrinal and statutory entrenchment of male unilateralism in
divorce by proposing interpretative and legislative reforms that would rebalance spousal rights. It
draws on the Islamic legal principles of la darar (no harm) and nafi al-haraj (removal of undue
hardship) to argue for limiting absolute male authority in divorce. These principles, the authors
contend, provide a legitimate theological basis for granting wives more substantive agency,
particularly in cases of harm, neglect, or abuse. The authors further advocate for enhancing judicial
recognition of contractual clauses granting wives divorce rights, strengthening female representation
in family courts, and enforcing meaningful oversight over mediation and conciliation processes. Such
measures would shift the focus from preserving male privilege to protecting the well-being and
autonomy of both spouses. The article also acknowledges the potential risks of expanding female
divorce rights, such as opportunistic or impulsive dissolutions, but maintains that these can be
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mitigated through targeted legal safeguards rather than blanket restrictions. By reframing divorce as
a mutual right rather than a gendered privilege, the proposed reforms aim to align Iranian family
law with both Islamic principles of justice and contemporary human rights norms.

In conclusion, the study underscores that the constitutionalization of divorce regulations in Iran
represents a complex interplay of jurisprudential tradition, statutory codification, economic
rationale, and state intervention, all converging to reinforce male dominance in marital dissolution.
While rooted in classical Islamic jurisprudence, this framework has been selectively interpreted and
institutionalized in ways that perpetuate structural gender inequality. The authors argue that
dismantling these inequities requires both doctrinal reinterpretation and legislative reform,
informed by principles inherent within Islamic law itself. By foregrounding the wife’s agency,
embedding equitable safeguards, and recalibrating the state’s role from guardian of male privilege
to protector of spousal equality, the legal system can move toward a more balanced and just approach
to divorce that upholds the dignity and rights of all parties involved.
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