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ABSTRACT

The right to life is among the most fundamental human rights. Due to social life, human beings must be subject to
specific laws, particularly criminal laws, so that in their interactions, especially regarding matters related to life and
human existence, they respect each other’s boundaries and do not infringe upon one another’s rights. In Islam,
these rights are determined within the framework of the Islamic Penal Code. One of the major issues currently
debated in judicial courts is the death penalty, which in Islamic punishment is manifested as hadd-based execution,
gisas-based execution, and ta’zir-based execution. In the international community, many countries are striving to
abolish the death penalty and have enacted laws toward this end. The aim of this article is to examine the extent to
which the abolition of the death penalty is possible in Imami jurisprudence and Iranian criminal law. This study is
descriptive—analytical in nature and relies on a library-based research method to investigate the stated question.
The findings indicate that the abolition of the death penalty is not possible in gisas-based execution; in ta’zir-based
execution, abolition is possible; and in hadd-based execution, in some instances such as apostasy, certain cases of
moharebeh (armed rebellion), and some forms of ifsad fi al-ard (spreading corruption on earth), abolition is
possible. However, in other instances, due to the existence of specific religious and legal textual stipulations, the
death penalty cannot be abolished.
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EXTENDED SUMMARY
The right to life has long been regarded as the foremost and most sacred of all human rights, deeply
rooted in both religious and secular traditions and universally protected under international legal
frameworks as well as national constitutions. Within the framework of Islam and particularly in
Imami jurisprudence, the sanctity of life is emphasized, yet simultaneously subjected to a complex
system of criminal sanctions where deprivation of life may be mandated in specific legal contexts
such as hadd, qgisas, and ta’zir punishments. The Quranic injunctions, for instance, underscore both
the inviolability of human life and the legitimacy of gisas, stating that retaliation serves not only as
a deterrent but also as a form of justice that prevents unlawful vengeance and the loss of innocent
lives (Makarem Shirazi, 1992; Qara'ati, 2006). Similarly, international conventions such as the
International Covenant on Civil and Political Rights of 1966 recognize the right to life as inherent,
inalienable, and absolute, stipulating that states must refrain from arbitrary deprivation of life while
also grappling with the contested legitimacy of the death penalty in modern legal systems (Derrida,
2004; Griffin, 2008; Ronald St J et al., 1993; Schabas, 2002; Zuhayli, 2003). The Iranian Constitution,
grounded in Islamic teachings, also enshrines life and human dignity while at the same time
providing room for death penalties under the Islamic Penal Code. Against this backdrop, the
international debate over capital punishment has seen momentum toward abolition, particularly in
Europe and the Americas, where conventions and additional protocols have progressively restricted
and in many instances eliminated the use of the death penalty. Yet, in Islamic jurisprudence, the
deeply entrenched religious texts and doctrinal consensus in certain cases create unique challenges
to abolition, thereby making the comparative study between Iranian law and Imami jurisprudence
particularly critical to assessing whether, and to what extent, capital punishment can be abolished.
A fundamental division in Imami jurisprudence is between hadd, qisas, and ta’zir punishments, each
of which carries a distinct theological and legal basis and thus different implications for the
possibility of abolition. Hadd punishments are those fixed by divine decree and are considered
immutable, applying to crimes such as adultery, sodomy, apostasy, and certain cases of moharebeh
and ifsad fi al-ard (Allama Hilli, 1999; Mousavi Ardabili, 2015; Muhaqqiq Hilli, 1987; Najafi, 1983;
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Shams Natari, 1999; Sheikh Saduq, 1994; Tabatabaei Ha'eri, 1986; Tarami, 2007). For instance,
adultery by a married person (zina al-muhsan) is punishable by stoning (Amili, 1979), a sanction
deeply rooted in both legal texts and Prophetic traditions such as those recorded in al-Kafi (Kulayni,
1984). Similarly, rape (zina bil-unf) mandates execution (Borhani & Dadjoo, 2017; Tavajjohi &
Tavakolpour, 2011), and sexual intercourse with close kin (zina ma‘a al-maharim) also results in
capital punishment (Makarem Shirazi, 2009). In the case of sodomy, jurists have affirmed that both
the active and passive partners may be executed, with methods ranging from stoning to burning and
even being thrown from heights (Allama Hilli, 1999; Jab'i Amili, 1991, 1992, 1993; Meshkini, 2002;
Mousavi Khomeini, 1988; Muhaqqiq Hilli, 1987). Hadd punishments also extend to crimes against
religion and public security, such as insulting the Prophet (Hurr Amili, 1995; Moraveji Tabasi, 2009;
Mousavi Khoei, 1989), apostasy (Fayyaz Kabuli, 2005; Jab'i Amili, 1991, 1992, 1993; Mousavi Ardabili,
2015; Muhaqqiq Hilli, 1987), moharebeh (Mousavi Ardabili, 2015; Mousavi Khoei, 1989), and ifsad fi
al-ard (Emami Kashani, 1992; Fazel Lankarani, 2001; Hashemi Shahroudi, 1997; Mahmoudi, 1979;
Mar'ashi, 1991; Mirmohammadsadeghi, 2006; Momen Qomi, 1994; Mousavi Khomeini, 1988; Tabarsi,
1988). Although some room for discretion exists—particularly in cases of apostasy where certain
scholars have allowed repentance to avert execution, or in moharebeh where a judge may choose
among four alternative punishments—generally hadd punishments are seen as divinely mandated
and thus not subject to legislative abolition. This contrasts sharply with the evolving international
consensus which increasingly views capital punishment as inherently incompatible with human
dignity.

Qisas-based executions, on the other hand, occupy a unique position in both Islamic and Iranian law,
being rooted directly in Quranic injunctions mandating equivalence in retaliation: life for life. The
theological foundation of gisas is both retributive and deterrent, ensuring that unlawful killings are
neither left unpunished nor subjected to arbitrary vengeance (Imani, 2003; Sharifi Ashkoori, 2002).
In practice, this means that intentional murder can be punished by death, though the right to
demand or forgive qisas lies with the victim’s heirs. While modern international human rights law
increasingly regards such retribution as incompatible with contemporary understandings of justice
and rehabilitation, within Imami jurisprudence the consensus is nearly absolute that gisas cannot be
abolished due to its Qur’anic grounding. Some scope for mitigation exists—such as acceptance of
blood money (diyya) or forgiveness by the victim’s family—but these are not legislative abolitions but
rather case-specific alternatives inherent in the doctrine. Hence, unlike ta’zir or certain hadd
punishments, gisas remains firmly entrenched and legally irreducible, making its abolition in Iranian
criminal law inconceivable without contradicting both jurisprudential foundations and
constitutional provisions.

By contrast, ta’zir-based executions provide the greatest room for flexibility and potential abolition.
Unlike hadd or gisas, ta’zir punishments are not divinely fixed but rather determined by the ruler or
judicial authority in light of societal needs and public welfare (Aghamirsaleem, 2007; Allama Hilli,
1999; Amili, 1979; Hurr Amili, 1995; Jab'i Amili, 1993; Muhaqqiq Hilli, 1987; Shams Natari, 1999; Soltani
& Soleimani, 2015; Ta'i, 2002; Tarami, 2007). While historically executions have sometimes been
imposed under ta’zir for crimes such as drug trafficking or large-scale corruption, many jurists argue
that this practice contradicts the very philosophy of ta’zir, which is corrective and rehabilitative
rather than eliminative. The principle that ta’zir must always be “below the level of hadd” further
undermines the legitimacy of death penalties in this category, since execution clearly exceeds that
threshold. The arguments against ta’zir-based execution also appeal to rational principles of
proportionality and the moral imperative of caution in cases involving human life. Critics have
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emphasized that executing under ta’zir not only lacks scriptural support but also undermines the
principle of deterrence through correction and reformation, since the rehabilitative element is
nullified when the offender is put to death. On this basis, many contemporary scholars hold that
ta’zir-based executions are illegitimate and should be abolished in their entirety, aligning with
broader international human rights advocacy against the death penalty.

The comparative dimension of this study highlights both convergence and divergence between
Imami jurisprudence, Iranian criminal law, and international human rights law. In the international
domain, instruments such as the American Convention on Human Rights and its Additional
Protocols, as well as European human rights treaties, have progressively restricted and ultimately
abolished the death penalty in many jurisdictions. While similar abolitionist movements exist in
some Muslim-majority countries, in Iran and other nations governed by Islamic law, the balance
between divine injunctions, societal needs, and international obligations remains deeply contested.
Prior scholarship has examined aspects of this tension, such as whether ta’zir-based executions can
be abolished (Habibzadeh & Alipour, 2013; Sarikhan & Aghabababani, 2014; Soltani & Soleimani, 2015),
but has rarely engaged in a comprehensive analysis spanning all three domains of hadd, gisas, and
ta’zir simultaneously. The present analysis therefore contributes uniquely by not only reaffirming
the immutability of gisas-based executions and many hadd cases but also opening the door to
potential abolition within ta’zir and selected hadd scenarios such as apostasy and moharebeh where
juristic disagreement and legal discretion provide opportunities for reform. This reveals both the
rigidity and adaptability of Islamic criminal law, suggesting that while wholesale abolition of the
death penalty may be infeasible, partial reforms are possible within the existing doctrinal framework.
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