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ABSTRACT

Restitution is a type of civil guarantee that includes any form of illicit acquisition of property, whether the unlawful
cause stems from the commission of criminal offenses or one of the bases of civil liability, such as unjust enrichment.
Restitution, as it embodies the meaning of returning and recovering, applies to situations where a person’s
possession is unlawful. Property restitution arises under particular conditions and situations, which have both
contractual and non-contractual origins. According to the contractual basis, the parties to a contract, based on their
freedom of will, agree and consent to return the property transferred during the course of the contract. In the non-
contractual basis, the reason for restitution of property is specified and determined by law in each case; in this type
of restitution, the individual acts to return the property based on clearly defined legal rules, unrelated to any
contractual foundation. In Iranian law, restitution refers to the return of property to its true owner or their legal
representative. This study uses an analytical and descriptive method to examine the principles and foundations of
property restitution. As a result, in Iranian law, with the implementation of the principle of property restitution, the
beneficiary obtains the right to claim, while the other party incurs a prohibition on the use of the property and an
obligation to return it, leading to liability for their possession of the property subject to the rule of restitution.
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EXTENDED SUMMARY
The legal doctrine of property restitution stands as a cornerstone in safeguarding justice and equity

in the civil domain, particularly where property has been acquired through unlawful means. In its
essence, restitution denotes a civil remedy that compels a person who has unjustly acquired
property—whether through criminal activity, error, coercion, or invalid contractual engagement—to
return it to the rightful owner. In legal systems like that of Iran, which integrates both civil law
traditions and Islamic jurisprudence, restitution has a dualistic origin: contractual and non-
contractual. Contractual restitution arises when the parties, by mutual will, dissolve a valid
agreement and return the exchanged items. Examples include revocation of sale contracts or
termination clauses allowing parties to reclaim transferred goods or services upon agreed conditions
(Katouzian, 2016, 2018). In this framework, the act of restitution is essentially an extension of
contractual autonomy, where the same will that binds the parties is capable of undoing their
obligations. Legal instruments like rescission, termination for breach, or mutual cancellation enable
this process, with Iranian civil code provisions reinforcing this right under circumstances such as
invalidity due to mistake or lack of legal capacity. Conditional sales also exhibit restitution features,
particularly when embedded clauses empower one party to reclaim the sold property under specific
conditions, thus suspending the definitive transfer of ownership until all prerequisites are met
(Ghasemzadeh, 2010; Shahidi, 2014).

Non-contractual restitution, by contrast, is governed not by mutual agreement but by legislative
mandate. It typically operates in circumstances where property has been acquired absent a valid
contract or in violation of legal norms. Instances include unlawful possession, void transactions,
unjust enrichment, and automatic termination of contracts due to supervening impossibility. These
frameworks do not rely on the consent of the parties but are activated by legal conditions that deem
the holding of the property unlawful. For example, the principle of automatic dissolution of contract
due to impossibility (such as destruction of the subject matter) necessitates restitution, with courts
empowered to order the return of all exchanged benefits. Similarly, in cases of unlawful possession
or usurpation, the possessor is mandated to restore the asset or its equivalent, and liability extends
even when the unlawful act was committed unknowingly. These mechanisms reinforce the idea that
legal systems should not condone the retention of ill-gotten gains, irrespective of the possessor’s
intent. Through such provisions, the law not only restores equilibrium between disputing parties but
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also ensures broader societal adherence to the rule of law and the sanctity of private property rights
(Taherizadeh, 2019).

Jurisprudentially, restitutionary obligations in Iranian law are supported by a combination of
statutory codes and Islamic legal maxims. A fundamental principle supporting restitution is that any
person who takes possession of another’s property—intentionally or unintentionally—is required to
return it. This notion is institutionalized through the jurisprudential maxim that assigns liability for
unjust acquisition, obligating the possessor to either return the item or pay its fair market value if
return is impossible (Anousheh Pour & Sharifi, 2012; Bojnordi, 1998). Another core doctrine is the
wrongful performance of obligation, which applies when an individual fulfills a perceived duty under
mistaken belief, such as making a payment where no debt exists. In such cases, the recipient must
return the benefit, since the enrichment occurred without a just cause (Jafari Langaroudi, 2017).
These rules anchor the system of restitution in both legal positivism and moral justice, ensuring that
enrichment devoid of valid cause does not receive legal protection. While some scholars question the
independent necessity of unjust enrichment as a legal doctrine—given the sufficiency of rules like
possession and liability—its application is most salient in cases not covered by existing norms,
especially in the commercial sector where traditional contractual forms are often bypassed (Alidoust,
2016; Navvabi, 2009; Safaei & Ghasemzadeh, 2022).

Restitution remedies can be categorized into two dominant forms: personal and proprietary.
Personal restitution entails a financial obligation to repay the value of a benefit received, without
necessitating the continued existence of the original property. This remedy applies widely in cases of
mistaken payments, undue services, or invalid contractual performance. For instance, if a person
erroneously transfers funds believing they owe a debt, the recipient is obligated to return the exact
amount, and the legal action focuses on the gain obtained rather than the harm suffered (Gofe, 1998;
Virgo, 1999). Proprietary restitution, on the other hand, targets the return of the very property held
by the unjust possessor. It allows the original owner to reclaim a specific item—provided they can
establish a continuing property interest. A major advantage of this mechanism lies in its priority over
general creditors, especially in bankruptcy scenarios, since the claimant is pursuing a specific asset
rather than monetary compensation. The distinction between these two remedies is critical in
determining the scope of recovery: while personal restitution is broader in application, proprietary
restitution offers stronger protection to rightful owners through enforceable title claims. Both
approaches affirm the central tenet that justice requires redressing imbalances where wealth has
shifted without lawful foundation.

Islamic ethical teachings reinforce these legal doctrines by introducing broader normative
imperatives, particularly the prohibition against unlawful enrichment. One such normative base is
the prohibition against consuming wealth unjustly, a principle grounded in religious scripture and
invoked in legal interpretation to justify restitution. This doctrine expands the reach of restitution
beyond individual grievance by emphasizing the societal harm of unjust acquisition. Unlike
conventional unjust enrichment claims, which require proof of another’s loss, this principle centers
on the invalidity of the enrichment itself, making it a more encompassing rationale for restitution. It
condemns any increase in personal wealth that lacks lawful justification, regardless of whether a
specific injured party exists (Navvabi, 2009). This principle finds legislative reflection in provisions
that compel the return of unlawfully held assets to the state treasury if no identifiable owner exists.
As a result, restitution becomes not just a legal obligation but a moral imperative, underscoring the
convergence of law, equity, and religion in reinforcing justice.
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Although restitution occupies a prominent position in legal and ethical thought, its treatment within
Iranian law remains scattered and underdeveloped. The Civil Code references restitution in various
contexts—such as rescission, annulment, void contracts, and unlawful possession—but lacks a
comprehensive framework that unifies these scattered provisions. Similarly, academic contributions
on the subject tend to focus on specific legal contexts (e.g., trust, family law, criminal confiscation)
rather than establishing a generalized theory of restitution. Despite this fragmentation, the legal
system does enforce restitution principles through multiple overlapping rules, reflecting an implicit
acknowledgment of its importance. However, this decentralized approach leads to inconsistencies in
judicial interpretation and unpredictability in application. The absence of a unified doctrine also
hinders the development of a cohesive legal narrative, which is especially problematic as restitution
cases increasingly intersect with complex commercial transactions, cross-border litigation, and asset
recovery in criminal contexts. Addressing this gap requires both legislative initiative and scholarly
engagement to articulate a systematic theory of restitution that harmonizes legal, ethical, and
practical considerations across the spectrum of property-related disputes.

In conclusion, property restitution represents a critical mechanism in correcting unjust outcomes in
both contractual and non-contractual settings. It affirms the principle that no one should benefit
from unjust enrichment, regardless of how that enrichment occurs. Iranian law, though influenced
by strong jurisprudential and moral foundations, has yet to codify restitution as a cohesive doctrine.
A comprehensive restitution framework—grounded in both civil and religious principles—would not
only enhance legal certainty but also promote economic integrity and moral accountability.
Formalizing such a doctrine would provide clarity in adjudication, ensure consistent enforcement of
property rights, and affirm society’s commitment to restoring justice in cases of wrongful acquisition.
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