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ABSTRACT

The issue of independent guarantees is one of the significant topics in commercial law that necessitates
thorough discussion and analysis. The fundamental question addressed and examined in this regard
concerns the jurisprudential and legal nature of the independent commercial guarantee, the parties
involved, the governing legal relationships, and its effects. This research is descriptive-analytical in
nature and employs a library-based method to explore the aforementioned question. The findings
indicate that independent commercial guarantees possess a contractual nature and constitute a unique
legal framework, distinct from other contracts. These guarantees fall under the category of non-nominate
contracts and are governed by Article 10 of the Civil Code. Furthermore, the results demonstrate that the
obligations arising from such guarantees are valid and independent of the mutual obligations between
the beneficiary and the applicant under the principal contract, as well as independent from the
obligations of the applicant towards the issuer. Any reference in the guarantee to the mutual obligations
of the beneficiary and the applicant under the principal contract does not affect the independence of the
guarantee. Additionally, the guarantor may request a guarantee from the principal debtor to secure
reimbursement of the amounts paid under the guarantee. This type of guarantee, which is issued either
by the principal debtor or at their request, is referred to as a counter-guarantee and, except in explicitly
stated cases, is subject to the same provisions as the independent guarantee. The primary effects of the
independent commercial guarantee include its impact on the relationship between the issuing bank and
the beneficiary, its effect on the relationship between the issuing bank and the applicant, and its effect on
third parties.
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EXTENDED SUMMARY
The independent commercial guarantee, a product of modern international commerce, has become

an essential legal and financial instrument aimed at ensuring the execution of obligations within
complex business transactions. Unlike traditional guarantees, its defining feature lies in its
autonomy from the underlying contractual relationship between the principal debtor and the
creditor. This fundamental autonomy raises intricate jurisprudential and legal debates about its
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nature and governing rules, particularly in jurisdictions with codified civil law traditions such as
Iran. Historically, legal instruments like guarantees were understood through the lens of civil code
contracts, yet the independent guarantee’s unique structure has necessitated re-evaluation. Legal
scholars have questioned whether it should be treated as a contract (‘aqd), a unilateral declaration
(iga’), or a sui generis agreement under Article 10 of Iran's Civil Code. The differing opinions stem
from a lack of codified guidance and the evolution of this instrument outside traditional
jurisprudential frameworks. Some scholars argue that this form of guarantee is contractual in
essence, yet distinguished by its non-nominate nature, thus relying on general principles such as the
autonomy of will and the permissibility of agreements not expressly forbidden by law (Mostafavi &
Afsharnia, 2011; Shahbazinia, 2004). This interpretative approach situates the independent guarantee
within the scope of Article 10, embracing its contractual essence while acknowledging its divergence
from classic civil law contracts like those outlined in Articles 689 and 699 of the Iranian Civil Code
(Ghamami, 1999).

A central challenge in analyzing independent guarantees is understanding the nature of legal
relationships between the three main parties: the guarantor (typically a bank), the beneficiary, and
the applicant or principal debtor. The independence principle dictates that the guarantor’s obligation
exists separately and is not subject to defenses arising from the primary contract’s disputes. In this
context, the bank’s liability becomes immediate and irrevocable upon presentation of a complying
demand, regardless of underlying contract breaches. This contrasts sharply with the dependent
guarantees regulated by Iran’s Civil Code, where the surety’s obligation is contingent upon the
principal debtor’s default and is thus ancillary. Legal scholars contend that the independent
guarantee establishes a direct and original obligation for the bank, one not derivative of the debtor’s
responsibilities (Shahbazinia, 2001, 2004). Indeed, in jurisdictions like Belgium and Germany, courts
have recognized this obligation as a unilateral commitment or, alternatively, a contract formed
through offer and implicit acceptance (Kashani, 1991; Masoudi, 2003b). Iranian doctrine, influenced
by such comparative insights, is evolving toward a hybrid understanding that incorporates both
unilateral and contractual elements, often leaning on commercial practice and international uniform
rules such as URDG (Uniform Rules for Demand Guarantees).

In exploring the identity and roles of the involved parties, the study highlights that the guarantor is
a legally competent entity—usually a bank—that assumes financial liability independent of the
applicant’s performance. The applicant, or principal debtor, initiates the issuance process and bears
the obligation to reimburse the guarantor upon payment. The beneficiary, meanwhile, is entitled to
demand payment under the conditions stipulated in the guarantee, irrespective of the primary
contract’s status. This tripartite relationship forms a network of interdependent yet legally distinct
engagements. The Iranian Commercial Bill of 2024 (Layehe-ye Tijarat), particularly Article 281,
codifies this by defining the independent guarantee as a contractual arrangement wherein the
guarantor pledges to pay a specific amount to the beneficiary upon request, detached from the
principal obligation (Masoudi, 2003a). Moreover, the law allows for counter-guarantees, where the
applicant secures a second guarantee to indemnify the bank, indicating a layered structure of risk
management. It is important to note that the beneficiary’s ability to transfer the guarantee is
conditioned upon explicit provisions, and even then, consent from the bank and applicant may be
necessary (Katouzian, 2008; Mafi & Farzanegan, 2016).

From a jurisprudential standpoint, attempts to classify independent guarantees under Islamic legal
frameworks have sparked considerable debate. Traditional Islamic jurisprudence, as interpreted by
classical scholars, generally understands guarantees (daman) as transferring liability from the debtor
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to the guarantor, effectively extinguishing the debtor’s obligation. This model, however, proves
incompatible with the modern independent guarantee, which neither discharges the principal debtor
nor necessitates their default as a precondition for enforcement (Jabbai Ameli, 1991; Sabit, 2002).
Scholars such as Imam Khomeini have characterized legal constructs like “dhimma” (liability) as
storage vessels for obligations, allowing for flexibility in interpreting novel institutions (Mousavi
Khomeini, 2020; Mousavi Sabzevari, 1994). This conceptual elasticity supports the view that
guarantees of an independent nature may be accommodated within Islamic jurisprudence as long as
they conform to principles of fairness and mutual consent. The absence of gharar (excessive
uncertainty) and the presence of a clear, enforceable obligation bolster the validity of such
guarantees under Islamic contract law. Ultimately, it appears that a synthetic model—drawing upon
both Islamic principles and comparative civil law doctrine—may offer the most coherent framework
for understanding and regulating independent guarantees in Iran (Shahbazinia & Tafreshi, 2003).
Turning to the practical and regulatory dimensions, the issuance and enforcement of independent
guarantees necessitate a thorough examination of procedural norms, banking standards, and judicial
oversight. Banks, acting as guarantors, must perform due diligence on applicants, secure adequate
collateral, and charge commensurate fees. Furthermore, they must respond promptly and objectively
to demand notices from beneficiaries, ensuring that conditions stated in the guarantee are met. The
Iranian Commercial Bill provides detailed provisions governing the content, duration, and
revocability of such instruments, setting timelines for response and mandating transparency in
communication between parties. For instance, under Article 301, banks must assess documents
within one week domestically and within a month for international claims. Should a discrepancy
arise, the bank must inform the beneficiary within three days and return the documents (Masoudi,
2003b). These rules aim to align Iranian practice with international norms and reduce transactional
risks. The document also explores legal recourses available to applicants who allege fraudulent or
abusive calls on guarantees. In such cases, courts may issue injunctions to halt payments, though
this remains a contested and cautious approach given the primacy of the guarantee’s autonomy.
Finally, the extended impact of independent guarantees on third parties, particularly in multi-tiered
contractual arrangements, introduces additional legal complexity. Third-party certification, such as
a project engineer’s attestation of default or completion, may trigger or block payment depending on
the guarantee’s terms. While such mechanisms can enhance trust and objectivity, they also risk
introducing procedural delays and ambiguity. Iranian law currently does not fully address the
implications of third-party involvement, though judicial precedent and commercial custom suggest
a cautious acceptance. Scholars caution that such dependencies may erode the independence
principle unless clearly framed and narrowly applied (Shahbazinia, 2007; Soltani, 2011).
Furthermore, the role of independent guarantees in dispute resolution underscores their strategic
value: they offer immediate liquidity to the beneficiary while preserving the applicant’s right to
contest unjustified demands through litigation. This duality—of unconditional payment and deferred
justice—reflects the guarantee’s functional importance as both a commercial instrument and a legal
safeguard. It is evident that, despite their contractual independence, these guarantees are not
isolated from broader contractual dynamics and are influenced by both statutory law and equitable
considerations embedded within Iranian and international legal traditions.

In conclusion, the independent commercial guarantee represents a unique intersection of contract
law, banking practice, and international commerce. Its autonomy from the underlying transaction
allows it to function as a reliable financial tool, facilitating trust and performance in commercial
dealings. However, this autonomy also requires a nuanced understanding of legal relationships,
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regulatory frameworks, and jurisprudential interpretations. The Iranian legal system, through the
recent Commercial Bill, has taken significant steps to codify the principles governing these
guarantees, aligning domestic practice with global standards. Yet, doctrinal clarity and judicial
consistency remain crucial to ensure that these instruments fulfill their intended purpose while
safeguarding the rights and obligations of all parties involved.
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