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ABSTRACT

The obligation to sell is one of the contentious topics in contract law, with its status and implications
being a subject of debate among legal scholars. Accordingly, this article examines the obligation to
sell and its enforcement mechanisms under Iranian law, with a comparative perspective on French
law, aiming to provide a clear view of the obligation to sell from a comparative standpoint. This
descriptive-analytical study addresses the posed question using a library-based research method.
The findings indicate that under Iranian law, the obligation to sell cannot be equated with a sale.
Instead, it is one of the instances of an undefined contract and can be explained within the framework
of a contractual obligation to transfer. Its enforcement mechanisms include the obligation to perform
the commitment and to pay damages. This is because the obligation to sell constitutes a contract
between the parties, and this obligation, in accordance with Articles 10 and 219 of the Civil Code and
the principle of binding agreements, is enforceable for both parties. The obligee can, through the
preliminary obligation, compel the obligor to fulfill the principal obligation. In cases where a
conflicting contract renders the performance of the obligation to sell impossible, the second contract
is considered valid, and the obligor is required to pay damages to the obligee. Similarly, in French
law, the obligation to sell is recognized and considered a contractual obligation to transfer, with legal
implications. In this jurisdiction, the obligation to perform the commitment and to pay damages are

also the primary enforcement mechanisms for the obligation to sell.
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EXTENDED SUMMARY
The legal dynamics surrounding the obligation to sell, a concept central to contract law, have long
sparked debates among jurists and legal scholars. This extended abstract examines the dual nature
of the obligation to sell within the Iranian legal framework, juxtaposed against the corresponding
constructs in French law. The findings emphasize not only the nuanced differences but also the
shared principles underpinning this obligation, including its enforcement and broader implications.
The essence of the obligation to sell lies in its nature as a preliminary agreement, binding the involved
parties to a future contract. Unlike a direct transfer of ownership, this commitment primarily serves
as a mutual assurance to execute the sale under pre-determined conditions at a later date. In Iranian
jurisprudence, this type of agreement is framed under the doctrine of unnamed contracts, finding
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legitimacy through Article 10 of the Iranian Civil Code, which validates private agreements that are
not explicitly prohibited by law. The legal character of such commitments remains a subject of
contention, particularly in distinguishing them from conventional sales contracts. Katouzian (2010)
underscores this distinction by categorizing these obligations as pre-contractual commitments
rather than completed transactions (Katouzian, 2010). This classification enables the enforcement of
these commitments through damages or mandatory performance (Rostami Chulkasari & Kohani
Khodkbijari, 2011).

In French law, the obligation to sell aligns with the doctrine of contractual transfer, recognized
explicitly in Article 1589 of the French Civil Code. This provision equates the obligation to sell with
an executed sale, provided the essential elements—such as the subject matter and price—are clearly
defined. Dissaux (2017) and Denizot (2018) explore how this equivalency simplifies the transition
from obligation to execution, offering enhanced predictability in contractual relations (Denizot, 2018;
Dissaux, 2017). However, French jurisprudence also emphasizes the distinction between an actual
sale and a mere obligation to sell, recognizing the latter as a preparatory step subject to enforcement
via judicial mechanisms if breached. This perspective aligns with Shahidi’s (2010) observations on
the importance of distinguishing contractual stages to preserve the sanctity and enforceability of
agreements (Shahidi, 2010).

The enforcement of the obligation to sell presents another critical area of exploration. Iranian law
prioritizes specific performance as the primary remedy, supplemented by compensatory damages in
cases where fulfillment becomes impossible. Articles 237 and 238 of the Iranian Civil Code provide
the legal foundation for compelling parties to honor their commitments, reflecting a broader
principle within Islamic jurisprudence that prioritizes contractual fidelity. Safaei and Olfat (2010)
highlight that this approach ensures not only the fulfillment of agreements but also the stability of
contractual relations, an essential component of a functional legal system (Safaei & Olfat, 2010).
Conversely, French law adopts a dual-path enforcement mechanism, granting the aggrieved party
the right to either demand specific performance or seek termination of the contract alongside
damages. Articles 1184 and 1144 of the French Civil Code articulate these options, empowering courts
to evaluate the circumstances and determine the most equitable remedy. Tournafond (2008) notes
that this flexibility underscores the French legal system’s commitment to balancing contractual
obligations with practical realities (Tournafond, 2008). The emphasis on judicial discretion allows
for tailored solutions, particularly in complex disputes involving the obligation to sell.

The treatment of conflicting transactions further illustrates the legal intricacies associated with the
obligation to sell. In Iranian law, the second transaction is typically deemed valid, with the original
obligor liable for compensatory damages to the initial promisee. Katouzian (2003) argues that this
approach prioritizes the protection of bona fide third parties while ensuring remedies for the
aggrieved party under the original obligation (Katouzian, 2003). Similarly, French law upholds the
validity of subsequent transactions, emphasizing the importance of compensatory mechanisms to
address breaches of the initial obligation. Larroumet (2007) and Terré et al. (2018) highlight the
procedural safeguards in place to resolve such disputes, reinforcing the principle that the primary
obligation remains enforceable through damages despite the existence of conflicting agreements
(Larroumet, 2007; Terré et al., 2018).

In conclusion, the comparative analysis reveals a shared commitment in Iranian and French legal
systems to uphold the obligation to sell while addressing its unique challenges. Both frameworks
prioritize the enforceability of such obligations, albeit through different legal mechanisms and
doctrinal underpinnings. The nuanced approaches in these jurisdictions underscore the importance
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of balancing contractual fidelity with practical enforceability, offering valuable insights for legal
scholars and practitioners alike. Future research could further explore the implications of these
principles in transnational contractual disputes, particularly in contexts where Iranian and French
legal doctrines intersect.
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