@

~

Comparative Studies
in Jurisprudence,

Law, and Politics

Examination of the Foundations of Civil Liability of
Arbitrators in Iranian Law and International Trade

1. Behrang Asgari: PhD Student, Department of Law, Private Law, Gorgan Branch, Islamic Azad University, Gorgan, Iran

2. Hosein Miri*: Assistant Professor, Department of Private Law, Gonbad Kavous Branch, Islamic Azad University, Gonbad
Kavous, Iran. Email: hoseinmiri@gmail.com (Corresponding Author)

3. Alireza Salami: Department of Law, Gorgan Branch, Islamic Azad University, Gorgan, Iran

ABSTRACT

The present study examines the fact that parties often resort to arbitration, both in domestic and international
disputes, with the aim of achieving a more efficient dispute resolution process compared to litigation in courts.
Arbitration is considered advantageous due to its relatively faster procedure, lower costs, confidentiality of hearings,
and non-formal nature. Furthermore, the arbitration process allows the parties greater influence and flexibility than
judicial proceedings. In the selection of arbitrators, attributes such as reliability and expertise in the subject matter
of the dispute have strengthened the preference for arbitration over recourse to the judicial system. This has
significantly enhanced the position of arbitration in the settlement of both domestic and international disputes.
Given the importance of this issue, the present article—using a descriptive-analytical approach and a library-based
research method—seeks to examine the foundations of civil liability of arbitrators under Iranian law and

international trade law.
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EXTENDED SUMMARY

In recent decades, the rapid institutionalization of arbitration centers across the world has
transformed arbitration into one of the most reliable methods of dispute resolution. The spread of
these institutions, often founded within private bodies such as bar associations and chambers of
commerce, has elevated arbitration’s legitimacy, yet also exposed it to challenges regarding the civil
liability of arbitrators. The 1970s and 1980s marked a global turning point, as the increasing number
of arbitration cases led organizations such as the International Bar Association (IBA) and the
International Chamber of Commerce (ICC) to develop professional codes of conduct and rules
mandating impartiality declarations by arbitrators prior to acceptance of duty. These developments
were aimed at addressing the problem of conflicts of interest and judicial bias. The ICC’s introduction
of written independence and neutrality declarations significantly reduced challenges to arbitrators’
competence and credibility. However, despite these safeguards, the steady rise of lawsuits and
complaints against arbitrators underscores an urgent need to explore the legal and ethical bases of
civil liability in arbitration. The current research, adopting a descriptive—analytical approach based
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on library resources, investigates the foundations of civil liability of arbitrators under Iranian law
and international trade regulations. The paper compares Iran’s legal framework with international
norms, analyzing whether the arbitrator’s role is to be viewed as judicial, quasi-judicial, or
professional, and how this affects the scope of their liability. The study further explores how Iranian
law—deeply rooted in both Islamic jurisprudence and civil codification—interprets liability
principles such as negligence, fault, and risk in relation to arbitrators.

Arbitration, derived from the Arabic root hukm meaning judgment, has long been understood as a
consensual method of resolving disputes, where the parties voluntarily entrust a neutral third party
to issue a binding decision (Eskini, 2009). In jurisprudential terms, it is characterized as “an
agreement between disputants to accept the judgment of a specific person in order to end their
conflict” (Esmaeili, 2012). Historically, arbitration has existed as an alternative to litigation since
ancient times, but its modern institutionalization began with the Hague Conventions of 1907 and
later the Covenant of the League of Nations and the United Nations Charter of 1945, both of which
emphasized the peaceful resolution of disputes through negotiation, mediation, and arbitration
(Bakhshi, 2011). Article 33 of the UN Charter specifically mandates that disputing parties first seek
peaceful settlement through such means before resorting to judicial or coercive methods. Iran’s
domestic legislation also reflects this trajectory, beginning with the 1929 Code of Civil Procedure and
the subsequent Arbitration Act of 1933, which initially introduced the concept of compulsory
arbitration in certain civil matters. Despite its intention to accelerate judicial efficiency, compulsory
arbitration in early Iranian law proved problematic, often resulting in an increased volume of
litigation rather than its reduction. Later revisions, including the 1956 Law on the Reform of Judicial
Procedures and Article 10 thereof, restored voluntary arbitration while allowing courts to appoint
arbitrators when one party refused to cooperate (Barzegar, 2019). Similarly, sectoral laws such as the
1957 Petroleum Exploration Act and the 1965 Petrochemical Development Act required arbitration
for disputes involving state-owned companies, provided these provisions adhered to Article 139 of
the Iranian Constitution, which governs arbitration involving public property (Bonakdar, 2011).
Through these developments, arbitration evolved as a semi-autonomous system within Iranian
procedural law, balancing public interest with contractual autonomy.

Iranian civil procedure law recognizes both voluntary and compulsory arbitration (Ja'fari Langaroudi,
2009). Under the 1938 and 2000 Codes of Civil Procedure, Article 632 stipulates that any individual
possessing legal capacity may submit their dispute to arbitration at any stage of proceedings
(Ja'farian, 2022). Article 633 further allows contracting parties to include arbitration clauses in their
agreements or to conclude separate arbitration agreements, while Article 634 prohibits Iranian
nationals from agreeing to arbitration under the exclusive control of foreign nationals or bodies. This
provision, rooted in concerns about national sovereignty, deems such contracts null and void to the
extent of their contravention (Joneidi, 1999). A conceptual distinction is also drawn between gada -
e mansub (appointed judges) and gada -e tahkim (arbitral judges). Whereas the former act under
state appointment and derive legitimacy from the sovereign, the latter exercise jurisdiction based on
mutual consent of disputants within the scope permitted by Islamic law. The legitimacy of private
arbitration (gada -e tahkim) has been acknowledged by both Sunni and Shia jurists, provided that
the arbitrator meets essential qualifications such as legal capacity, intellect, and justice (Razzaghi,
2011). Iranian civil law thus places arbitration within a unique intersection of religious sanction and
contractual obligation, granting it both moral and legal legitimacy. The legislator, while preserving
judicial sovereignty, recognizes arbitration as a lawful delegation of adjudicative authority under
Articles 454—501 of the 2000 Code of Civil Procedure.
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The conceptual core of civil liability in Iranian law lies in the obligation to compensate for harm
caused to others without legal justification (Jourion, 2006). Responsibility (mas’uliyat) arises when
aperson’s conduct—whether by fault, negligence, or omission—results in damage to another’s person
or property. Civil liability operates under both moral and legal dimensions, distinguishing between
ethical responsibility before God or conscience and legal responsibility before society. Iranian civil
jurisprudence integrates both dimensions, reflecting the Islamic maxim “man atlaf mal al-ghayr fa-
huwa damin” (“whoever destroys another’s property is liable for it”) (Sadat, 2010). The Civil
Responsibility Act of 1960 complements the Civil Code by establishing fault-based liability as the
default rule, while also accommodating no-fault principles through the doctrine of risk. Scholars
argue that Iranian liability law blends Islamic jurisprudence with Western doctrines, resulting in a
dual system combining guarantee of harm (daman) and tort responsibility (Shams, 2014). The scope
of civil liability extends beyond tangible damages to include infringements of rights such as freedom,
reputation, and economic interest (Safaei, 1998). Liability is categorized into three main forms:
general, contractual, and professional. General liability concerns harm caused by ordinary activities
such as construction or municipal operations; contractual liability arises from breach of contractual
obligations; and professional liability pertains to professionals whose negligence causes harm within
the scope of their duties, including physicians, engineers, and arbitrators (Hodavand, 2010). These
categories provide the analytical framework for determining the responsibility of arbitrators, whose
role uniquely blends contractual consent with quasi-judicial authority.

The theoretical foundation for arbitrator liability aligns with general principles of fault and risk.
Article 171 of the Iranian Constitution and Articles 454—466 of the Civil Procedure Code establish
that individuals, including judges, may bear civil liability for damages caused by their fault.
Accordingly, arbitrators—whether appointed by contract or institution—are not immune from
liability for gross negligence, bias, or procedural violations (Moslemi, 2012). Iranian law
distinguishes between professional and non-professional arbitrators, with higher standards of
diligence and accountability imposed upon the former. A professional arbitrator is defined as a
specialist recognized for expertise in a particular field, such as those accredited by the Tehran
Chamber of Commerce or the Iranian Bar Association. Due to their specialized competence, these
arbitrators are held to a heightened duty of care, and failure to exercise such care constitutes
actionable fault (Joneidi, 1999). Among the primary theories of civil liability, the fault theory
(nazariyyat al-tagsir) posits that responsibility arises only where fault—defined as deviation from
due diligence—is proven. Under Article 953 of the Civil Code, fault encompasses both trespass
(ta‘addi) and negligence (tafrit), meaning either an active violation of another’s rights or a failure to
perform a necessary protective act (Olumi Yazdi, 2013). The strength of this theory lies in its
personalization of liability: it holds individuals accountable for their own conduct, reinforcing
deterrence and prudence in social behavior. However, critics argue that strict adherence to fault-
based liability leaves many victims uncompensated in modern industrial societies where causation
is complex and human error may not be demonstrable (Zali & Asadi Nia, 2019).

To address these limitations, the risk theory (nazariyyat al-khatar) emerged as a complementary
doctrine, removing the necessity of proving fault. According to this view, liability arises from the
inherent risks of an activity rather than personal wrongdoing. The theory, rooted in Article 1384 of
the French Civil Code and solidified by a 1930 decision of the French Court of Cassation, holds that
anyone who benefits from a hazardous activity must bear the resulting losses (Mirveysi, 2014). In this
framework, industrialists, vehicle owners, and service providers—including professional
arbitrators—are presumed liable for damages caused by their operations unless they can prove force
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majeure. The evolution of the absolute risk theory further strengthened protection for victims by
placing the burden of proof on the injurer rather than the injured (Darabpour, 2018). The social
justification for this doctrine lies in fairness and public welfare: as economic actors enjoy profits from
their activities, they must also internalize associated risks. In arbitration, this translates into a
principle that professional arbitrators, by virtue of their remunerated role and influence over
outcomes, should be presumed responsible for negligent or biased awards that cause measurable
harm. However, excessive expansion of liability could deter competent professionals from serving as
arbitrators, thereby undermining the arbitration system itself. Therefore, many legal systems—
including those in common law jurisdictions—recognize a limited judicial immunity for arbitrators,
contingent on good faith performance.

In conclusion, the study demonstrates that arbitration has evolved as both a contractual and quasi-
judicial institution within Iranian and international law. Under Iranian legal doctrine, the arbitrator,
though selected by consent, assumes a public-like duty akin to that of a judge and is thus subject to
civil liability for fault or negligence. Comparative analysis reveals that while common law systems
emphasize arbitral immunity to safeguard independence, Iranian law prioritizes accountability and
the protection of parties’ rights. The research underscores that civil liability in arbitration serves not
only as a compensatory mechanism but also as a safeguard of procedural integrity and public
confidence. Therefore, recognizing a balanced model—where arbitrators are protected against
frivolous claims yet held responsible for proven misconduct—appears essential to maintaining
arbitration’s credibility and efficiency as an alternative dispute resolution mechanism in both
domestic and international contexts.
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