@

~

Comparative Studies
in Jurisprudence,

Law, and Politics

The Governance of the Final Clause of Article 11 of the Civil
Liability Act in Compensation for the Depreciation of
Properties Adjacent to Municipal Development Projects

1. Shahram Bahrami: Department of Private Law, Karaj Branch, Azad University, Karaj, Iran

2. Ali Eslamipanah*: Department of Private Law, University of Tehran, Tehran, Iran. Email: dr.eslamipanah@gmail.com
(Corresponding Author)

3. Seyyed Pedram Khandani: Department of Private Law, Karaj Branch, Azad University, Karaj, Iran

4. Behnam Habibidargah: Department of Private Law, Karaj Branch, Azad University, Karaj, Iran

ABSTRACT

This study aims to examine the applicability of the final clause of Article 11 of the Civil Liability Act concerning
compensation for the depreciation of adjacent properties affected by municipal development projects. With the
rapid expansion of urban infrastructure and public projects in metropolitan areas, the conflict between public
interests and private property rights has become a fundamental challenge for Iran’s legal and urban governance
systems. The research analyzes the conceptual foundations of damage, vested rights, and relevant Islamic
jurisprudential rules such as La Zarar, Tasbib, and Itlaf, alongside an interpretation of Article 11 within the context
of municipal responsibilities. The findings indicate that urban development projects implemented by municipalities
do not constitute acts of sovereignty and, therefore, municipalities—being public non-governmental entities—are
not covered by the exemption provided in the final clause of Article 11. According to specific laws, including the 1979
Legal Bill on the Acquisition of Land and Real Estate for Public, Developmental, and Military Programs, as well as
judicial precedents from the Administrative Justice Court, municipalities bear direct liability for compensating the
losses caused to adjacent property owners. The study concludes that recognizing municipal liability aligns with
principles of social justice, constitutional mandates, and institutional accountability, while promoting fair and
sustainable urban development. Conversely, broad interpretations of Article 11’s exemption undermine economic
security, erode public trust, and violate restorative justice principles.
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EXTENDED SUMMARY
Urban development projects play a crucial role in improving the infrastructure, functionality, and
overall livability of modern cities; however, such projects often impose adverse economic and legal
consequences on adjacent private properties. In the Iranian legal system, this issue becomes
particularly significant in the context of compensation for depreciation of real estate surrounding
municipal construction projects. The central debate arises from the interpretation of Article 11 of the
Civil Liability Law, which, in its final clause, provides immunity for the state in cases where harm is
caused by actions taken out of necessity for the public good. The ambiguity surrounding whether this
exemption applies to municipalities has led to conflicting judicial opinions and academic
interpretations. According to (Hossein Zadeh, 2007), the purpose of this clause is to prevent
administrative paralysis in essential governance activities; however, municipal projects—though
public in nature—do not directly relate to state sovereignty or national authority. Therefore, the
article argues that the principle of liability, not immunity, should govern municipal actions causing
property devaluation. In this context, the study revisits the legal framework of municipal
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accountability, examining both statutory and jurisprudential sources to determine whether the
depreciation of neighboring properties constitutes compensable damage.

The theoretical foundation of this analysis lies in understanding the legal and jurisprudential
concepts of “loss” and “compensation.” In Islamic jurisprudence and Iranian civil law, damage
(khesarat) encompasses both direct and consequential harm. Linguistically, it signifies deprivation
of benefit, while in legal doctrine, it extends to any loss of property value or potential profit. The
depreciation of properties adjacent to public construction fits the description of “non-contractual”
harm resulting from lawful yet harmful administrative acts. As (Beheshtian, 2012) observes, Iranian
law distinguishes between “contractual liability” arising from breach of agreement and “non-
contractual liability” stemming from tortious acts or administrative measures. The depreciation of
neighboring properties falls within the latter category. Moreover, jurisprudential principles such as
la darar wa la dirar fi al-Islam (no harm and no reciprocal harm) and man atlaf mal al-ghayr fa-
huwa lahu damin (whoever destroys another’s property is liable) reinforce the universal duty of
compensation. According to (Areh-Kashan, 2016), the rule of la darar establishes a general legal
obligation preventing unjust harm, even when harm arises from lawful public acts. Therefore, when
municipal actions reduce the economic potential of private property, such harm qualifies as
compensable under both legal and ethical doctrines. The notion of “constructive damage” or talf
hukmi, discussed in (Bahrami & Shabani, 2020), extends this reasoning by recognizing that economic
devaluation, although intangible, equates to real loss.

In analyzing Article 11 of the Civil Liability Law, the research emphasizes that the final clause—
granting immunity to the government for damages arising from necessary public actions—should be
interpreted narrowly. The exemption applies only when the act fulfills two conditions: (1) it
constitutes an exercise of sovereignty, and (2) it is performed by a state entity. Municipalities,
however, fail to meet either condition. As (Kamyar, 2010) explains, acts of sovereignty (a‘mal-e
hakemiyyat) refer to functions exclusive to the state, such as defense, legislation, or foreign policy,
where public authority is exercised for national governance. Urban construction projects, by
contrast, are operational and service-oriented activities that could theoretically be performed by
private entities. Moreover, the “state entity” criterion, discussed in (Monfared, 2005), excludes
municipalities because, under the 1993 Law on Public Non-Governmental Institutions, they are
classified as autonomous public bodies rather than governmental agencies. Consequently, when
municipalities execute infrastructure projects—such as bridges, subways, or highways—they act as
service providers, not as sovereign authorities. The exemption under Article 11 thus cannot logically
or legally apply to them. (Hossein Zadeh, 2007) further notes that extending sovereign immunity to
municipalities would contradict constitutional principles safeguarding property rights and
prohibiting unjust enrichment at the expense of citizens.

A pivotal legislative foundation reinforcing municipal liability is found in the Law on the Manner of
Acquisition of Lands and Real Estate for Public, Developmental, and Military Projects (1979). This
law, which regulates compensation for property affected by public projects, explicitly mandates
payment of “fair market value and all related damages” to owners. As (Beheshtian, 2012) highlights,
the phrase “all damages” in Article 3 of the law carries an absolute meaning, encompassing every
form of harm—including indirect economic losses like property devaluation. (Bahrami & Shabani,
2020) similarly argues that the law embodies the principle of full reparation, requiring government
and municipal bodies alike to ensure that no individual bears disproportionate costs for collective
benefits. Article 4 obliges executing agencies to determine compensation prior to project
implementation, affirming the priority of property protection over administrative convenience.
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Moreover, the possibility of judicial review under Article 5 allows property owners to challenge
inadequate valuations, reinforcing procedural fairness. Collectively, these provisions indicate that
the legislature intended to institutionalize compensation as a prerequisite to legitimate public action.
From a comparative perspective, the Iranian system aligns with civil law jurisdictions like France,
where the doctrine of “special and abnormal damages” (dommages anormaux et spéciaux) imposes
strict liability on public authorities for damages disproportionately borne by individuals. (Li, 2023)
notes that this doctrine reflects the modern shift from immunity to accountability, ensuring equitable
burden-sharing between the state and its citizens.

The study also critiques the opposing theory advocating for municipal immunity, which claims that
public necessity overrides private compensation. Proponents argue that subjecting municipalities to
liability would paralyze urban development and contradict the doctrine of public necessity. However,
this reasoning fails on several grounds. First, as (Areh-Kashan, 2016) asserts, necessity must be
interpreted as absolute and unavoidable—applicable only in contexts where non-action threatens the
existence of public order or state survival. Urban development projects do not meet this threshold.
Second, economic and administrative feasibility cannot outweigh constitutional rights to property
protection. Third, denying compensation would undermine public trust and erode citizens’
willingness to cooperate with municipal initiatives. (Bahrami & Shabani, 2020) emphasizes that social
justice demands an equitable distribution of development benefits and burdens; if society as a whole
benefits from new infrastructure, then the resulting losses should also be collectively borne.
Furthermore, comparative jurisprudence reveals that even in jurisdictions once dominated by
sovereign immunity—such as the United Kingdom prior to the Crown Proceedings Act 1947—the
trend has been toward recognizing state liability for lawful but harmful administrative acts. Hence,
adherence to an outdated immunity doctrine would isolate the Iranian system from global legal
progress.

The practical implications of holding municipalities accountable extend beyond legal fairness; they
contribute to urban governance, economic stability, and social cohesion. When municipalities
recognize their obligation to compensate affected citizens, urban planning becomes more
transparent, and project execution gains legitimacy. Compensation mechanisms encourage
authorities to conduct pre-project impact assessments, ensuring that potential harms are anticipated
and mitigated. Moreover, accountability fosters public confidence, reducing resistance to urban
development projects. The absence of such mechanisms, by contrast, fosters distrust, litigation, and
public discontent. The research concludes that justice and efficiency are not conflicting objectives;
rather, they are interdependent. A legal system that balances public interest with private rights
strengthens both the legitimacy of governance and the sustainability of development. Municipal
responsibility for property devaluation is therefore not a financial burden but a manifestation of
democratic accountability and legal maturity.

In conclusion, the findings affirm that the final clause of Article 11 of the Civil Liability Law cannot
be invoked to exempt municipalities from compensating property owners for depreciation caused by
urban development projects. Municipalities, as public non-governmental entities, operate within the
realm of public service, not sovereign authority, and are thus bound by the general rule of liability.
Supporting statutes, including the 1979 Acquisition Law, explicitly endorse the principle of full
compensation, while jurisprudential and constitutional norms reinforce the protection of private
property and the prevention of unjust harm. Islamic jurisprudence provides further moral and
doctrinal grounding through the principles of la darar, talf hukmi, and tasib, all of which impose an
obligation of restitution on those causing harm. Accordingly, recognizing municipal liability
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harmonizes with both domestic legal logic and international legal evolution. The study advocates for
an interpretive paradigm shift from immunity-based to responsibility-based governance, wherein
the public administration acknowledges that development must coexist with justice. By
institutionalizing compensation for economic harm to adjacent properties, Iranian municipal law
can evolve toward a more equitable and accountable framework that aligns the goals of public welfare
with the imperatives of individual rights (Areh-Kashan, 2016; Bahrami & Shabani, 2020; Hossein
Zadeh, 2007).
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