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ABSTRACT

Mediation, by its very nature, is regarded as a significant process with high potential for dispute
resolution. However, it is not widely utilized in Iran, particularly in the settlement of
international commercial disputes. One of the main barriers in this context is the lack of a
specific law in domestic legislation. The UNCITRAL Model Law on Mediation has been drafted
to address this issue; nevertheless, it cannot serve as a comprehensive template for all countries
with diverse legal systems. The limited enforceability of the mediation clause constitutes one of
the challenges to this mechanism. This article, which is applied in purpose and employs a
descriptive-analytical method in nature, endeavors—through a comparative study of
international practices—to propose strategies aimed at enhancing legal support for enforcement
and bolstering its legislative standing. Ultimately, we find that when one party unilaterally
breaches the mediation clause in an obstructive manner, binding approaches are preferable.
Consequently, if a party files the main lawsuit directly with the court or an arbitral tribunal
without regard to the mediation clause, the preferred practice—depending on the pertinent
jurisdiction—follows deterrent measures. Overall, the establishment of legal sanctions in
domestic legislation is essential, yet merely replicating the UNCITRAL Model Law on Mediation
is insufficient due to its inherent limitations.
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EXTENDED SUMMARY
The UNCITRAL Model Law on Mediation has provided specific frameworks for countries to adopt
(Omalley, 2022). Adopting this model can align Iran’s laws with international standards, enhance the
effectiveness and enforceability of mediation, and increase Iran’s attractiveness as a venue for
resolving international commercial disputes. This alignment fosters a more favorable environment
for foreign trade and investment, subsequently promoting economic growth and ensuring legal
security in international transactions (Moghaddam Abrishami, 2021). The credibility of the Model
Law has been strengthened by the introduction of the Singapore Convention, aimed at facilitating
cross-border mediation in a manner similar to how the New York Convention supports arbitration
(Chua, 2019). Although Iran has signed the Singapore Convention, it has not yet been ratified by the
legislative body, rendering its provisions non-binding in Iranian law (Mohebi, 2020). The research
gap lies in the Model Law’s challenges, such as its inconsistent acceptance and application across
different jurisdictions, which can undermine its effectiveness (Aahana, 2024). Given the diverse legal
systems and domestic requirements of each country, a comparative study of international practices
is essential to tailor the Model Law appropriately, ensuring it meets both international frameworks
and specific national needs.
Two primary questions guide this study: First, what challenges arise from employing a mediation
clause in international commercial relationships? Second, are international practices effective in
addressing these legal challenges? The first question highlights the operational weaknesses of
mediation clauses, particularly the ambiguity and uncertainty regarding their enforceability, which
may hinder the widespread adoption of mediation in Iran. The second question explores whether
adopting international judicial practices and interpretative methods can enhance the legal
framework and overcome these challenges. By understanding the strengths and weaknesses of
various international approaches through comparative legal analysis, this study aims to propose
effective strategies for improving domestic laws and ensuring their practical applicability. The
ultimate goal is to adapt the Model Law’s provisions to better serve the needs of disputing parties
while maintaining alignment with international standards.
Mediation begins and continues solely based on the voluntary participation of the parties involved;
hence, it is crucial to clearly ascertain the parties’ willingness to submit their disputes to mediation.
This study employs a descriptive-analytical method to examine international practices, particularly
when there are disagreements over the validity, enforceability, and consequences of breaching
mediation clauses. Variations in procedural approaches can create additional barriers for parties
seeking mediation. Therefore, addressing the gaps in the UNCITRAL Model Law regarding the
enforcement of mediation clauses is essential. To enhance the effectiveness and coherence of
mediation, it is necessary for consistent procedural guidelines to be established, ensuring that
mediation processes are suitable and efficient for the parties involved. The article is structured to
first analyze the current status and challenges of mediation clauses, followed by a comparative
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analysis of breach procedures, and concludes with recommendations for developing the Model Law
to form coherent legislative policies.

Parties to a dispute can seek an amicable resolution before approaching a court, even without a
mediation clause; however, if the clause is considered optional, it may have no practical effect on the
contract. This interpretation conflicts with principles of contractual interpretation that emphasize
the parties’ intentions. Moreover, the effectiveness of mediation clauses depends on the active
participation of both parties; coercing one party into mediation is unlikely to yield desirable
outcomes (Tochtermann, 2008, 2013). Mediation clauses typically refer to agreements where a
mediator facilitates the resolution of disputes between the parties (Esplugues, 2014, 2015; Esplugues
& Barona, 2014). In many jurisdictions, courts may continue to adjudicate disputes despite the
existence of a mediation agreement, viewing the agreement as non-binding. However, some legal
systems, such as those in the UK and the USA, have upheld mediation clauses by either halting
proceedings or dismissing cases when mediation is not pursued, thereby reinforcing the contractual
obligation to mediate before litigation (Scherpe & Marten, 2013). Contrarily, other jurisdictions
emphasize the voluntary nature of mediation, limiting the enforceability of such clauses (Alexander
et al., 2019; Alexander, 2009, 2024). For example, Austrian law strongly upholds the voluntary aspect
of mediation, preventing one party from mandating mediation sessions by court order, a stance also
reflected in Australian legal principles of fairness.

In Iran, the inclusion of mediation clauses in contracts is increasing; however, their enforcement
faces challenges due to the absence of a robust legal framework. Courts may refuse to hear cases
based on general Islamic and legal principles, such as the necessity for parties to adhere to their
contractual obligations and the principle of contract necessity, potentially issuing orders of non-
admission (Shokoohi Zadeh, 2019). Judicial practices in Iran regarding mediation clauses are
inconsistent, sometimes preventing the filing of lawsuits and other times allowing them without
enforcing the mediation requirement. This inconsistency underscores the need for adopting
international comparative practices to identify preferable solutions and enhance the enforceability
and effectiveness of mediation clauses within Iran’s legal system.

This section conducts a comprehensive comparative analysis of international practices concerning
the validity, impact, and enforceability of mediation clauses. It aims to propose superior approaches
to harmonize disparate practices and recommend practical strategies to enhance the UNCITRAL
Model Law’s application, particularly in ensuring the enforceability of breached mediation clauses.
The analysis distinguishes between mandatory and deterrent approaches to enforcement, evaluating
their effectiveness in different judicial contexts and suggesting best practices for implementation
within domestic laws.

For a mediation agreement to be binding, it must be formally and substantively valid (Shaw, 2017).
Mediation clauses should be treated as separate agreements from the main contract, adhering to the
principle of separability in dispute resolution (Dendorfer-Ditges & Wilhelm, 2017). In jurisdictions
like Australia, mediation clauses remain enforceable even if separated from the main contract
(Mukarrum, 2017). Comparative legal analysis indicates that for mediation clauses to be mandatory,
they must be clear, unequivocal, and reflect the parties’ intention to commit to mediation (Roth &
Geistlinger, 2019). Cases from international chambers demonstrate that mandatory mediation
clauses are upheld when they explicitly state the parties’ obligation to mediate (e.g., case numbers
4230, 5872, and 10256 in 2000 by the International Chamber of Commerce). Such enforceable
clauses ensure that parties adhere to their agreement to mediate, thereby enhancing the overall
effectiveness of the mediation process (Feehily, 2016, 2022).
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When a party breaches a mediation clause by initiating litigation or arbitration without attempting
mediation, deterrent measures such as suspension or dismissal of the case are employed (Spencer &
Brogan, 2006). Common law jurisdictions and arbitration chambers often use suspension orders to
enforce mediation clauses, providing a window for parties to comply before proceedings continue
(Kulms, 2013). Singapore’s mediation law allows courts to suspend proceedings in light of valid
mediation agreements (Foster, 2015). German courts historically relied on similar practices before
the 2005 Code of Civil Procedure (Berger, 2015). In Iran, although initial lower courts have attempted
to enforce mediation clauses by requiring parties to mediate before proceeding, appellate courts have
inconsistently upheld these decisions, undermining the enforceability of deterrent measures
(Shokoohi Zadeh, 2019).

Given the disparate judicial responses to mediation clause breaches, establishing a cohesive legal
framework in Iran is imperative. This involves integrating both mandatory and deterrent approaches
to ensure that mediation clauses are both enforceable and respected by courts. Adopting best
practices from international jurisdictions can help create a more consistent and effective
enforcement mechanism. For instance, prioritizing suspension orders over outright dismissal may
be more practical and less costly, encouraging parties to engage in mediation without severely
penalizing them (Bellinghausen & Grothaus, 2016). Additionally, ensuring that mediation processes
are well-defined and supported by legal provisions can enhance trust and participation in mediation
as a viable dispute resolution method.

To optimize the enforceability of mediation clauses, Iran should adopt a comprehensive mediation
law that incorporates the strengths of the UNCITRAL Model Law while addressing its limitations.
This includes specifying clear, mandatory enforcement mechanisms for mediation clauses and
ensuring that procedural requirements are well-defined and adaptable to Iran’s unique legal context.
Legislators should consider international case law and procedural best practices to develop a robust
legal framework that supports both mandatory and deterrent approaches, thereby enhancing the
overall effectiveness and credibility of mediation in Iran’s legal system (Moghaddam Abrishami,
2021).

Different legal systems’ varied approaches to mediation clauses complicate achieving uniform
judicial practices. A clear and comprehensive legal framework is essential for Iran to overcome
existing barriers and ensure effective mediation enforcement. This study has highlighted the
importance of integrating international best practices to develop practical strategies that enhance
the enforceability and effectiveness of mediation clauses. By adopting and adapting successful
international approaches, Iran can improve the reliability and efficiency of mediation, fostering a
more conducive environment for resolving international commercial disputes. Establishing
independent mediation institutions and promoting mediation culture through education and legal
support are critical steps toward achieving these goals.
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