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ABSTRACT

Flexibility is considered one of the most essential characteristics of any legal system. One of the mechanisms for
creating and ensuring flexibility in international law is the concept of soft law. The notion of soft law has significantly
expanded across various fields of international law, particularly in the realm of human rights. Soft law norms occupy
a gray area between binding or hard law and morality. The implications and feedback effects of these norms in
different domains of international law have drawn the attention of scholars. The present study aims to explain the
approach of the European Court of Human Rights (ECtHR) in dealing with soft law norms. The findings of this
study, which were obtained through a descriptive—analytical method and library-based research, indicate that the
ECtHR sometimes encounters pre-existing soft law norms, while at other times it functions as a “producer of soft
law” through the creation of practices that deviate from existing rules. Pre-established soft law, in the light of the
jurisprudence of the ECtHR, serves three major functions: using soft law as a tool for interpreting hard law rules
and norms; strengthening pre-existing soft law and facilitating its transition into the realm of hard law through the
formation of new customary rules; and utilizing soft law to elevate hard norms within the hierarchical structure of
international legal norms.
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EXTENDED SUMMARY
The notion of soft law has emerged as one of the most distinctive and adaptive instruments within

modern international law, bridging the gap between rigid binding norms and the moral or political
expectations of the international community. In the classical legal approach, the binding nature of
international norms derived primarily from the formal sources enumerated in Article 38 of the
Statute of the International Court of Justice, where the focus was on legal form rather than substance.
Yet, as the dynamics of international relations have evolved—driven by changing political,
technological, and humanitarian realities—the need for flexibility and progressive development of
law has become increasingly evident. The emergence of soft law has been central to satisfying this
requirement, allowing the international system to accommodate normative innovation without
immediate formal codification. Soft law norms, despite lacking legal binding force, frequently
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demonstrate a high degree of behavioral adherence among states and international actors, thereby
embodying one of the key components of a legal rule: compliance (Shaffer & Pollack, 2012). Scholarly
debates have long revolved around whether such norms belong within the sphere of law or remain
in the realm of morality or politics. While some scholars reject their legal character (Zemanek, 1997),
others have viewed them as indispensable tools for maintaining flexibility in an increasingly complex
global order (Chinkin, 1989). Against this theoretical backdrop, the jurisprudence of the European
Court of Human Rights (ECtHR) has provided a unique platform for examining the interaction
between soft law and hard law. As Europe constitutes a normative epicenter—hosting diverse legal
traditions such as the civil law and common law systems—the ECtHR’s interpretive methods reveal
how soft law can penetrate and reshape the boundaries of binding human rights law (Beyranvand,
2023).

The conceptual foundation of soft law rests on the rejection of binary legal thinking. Law, in this
perspective, is not a simple dichotomy of “legal versus illegal” or “binding versus non-binding,” but
rather a continuum of varying degrees of normativity and obligation (Klabbers & Palombella, 2019).
This approach challenges the formalism of classical international law and embraces a functional,
gradated understanding of legal commitment, where norms may be “more or less binding,” and
actions “more or less lawful” (Klabbers, 1998). Some scholars warn, however, that this flexibility risks
undermining legal certainty by making it difficult to measure compliance objectively (Warner &
Livingston, 1994). Despite such critiques, efforts to define soft law have yielded several shared
elements: behavioral rules, appearance in non-legally binding instruments, explicit intent by norm-
creators to produce non-binding commitments, and practical influence on state behavior
(Roucounas, 2019; Senden, 2005). The notion that soft law represents a category of behavioral norms
deliberately crafted to avoid formal obligation yet capable of shaping legal interpretation has been
underscored in various works (Hodson & Maher, 2004; Morth, 2004). Moreover, definitions offered
by scholars such as Senden stress the dual nature of intention and consequence: although soft law
norms are expressed through non-binding instruments, they can have tangible legal and practical
effects (Senden, 2004). From these perspectives, soft law operates as a dynamic regulatory space
where intention, persuasion, and social expectation converge to influence legal development.

In identifying the sources of international soft law, scholars have generally classified them into three
major categories. The first includes non-binding decisions and declarations of international
organizations—such as resolutions, guidelines, and recommendations—which, despite lacking legal
force, often shape state behavior and judicial reasoning (Cassesse, 2001). The second encompasses
non-binding bilateral or multilateral agreements—like memoranda of understanding or joint
declarations—that formalize political or moral commitments among states (Munch, 1991). The third
source derives from the recommendations of non-governmental organizations or professional
bodies, such as those of the International Committee of the Red Cross, which influence international
practice even without formal legal status (Thiirer, 2013). Two interpretive approaches to identifying
soft law are prevalent. The broad approach regards any norm outside the framework of Article 38 as
soft law, including unilateral declarations by states and acts of international organizations (Senden,
2005). Conversely, the narrow approach confines the concept primarily to non-binding decisions of
international organizations or unilateral declarations in the treaty-making process (Thiirer, 2013).
The ECtHR’s jurisprudence demonstrates elements of both, treating soft law as a supplementary
interpretive tool and, at times, as a source of progressive norm creation.

A critical examination of ECtHR jurisprudence reveals the dual role of the Court as both an
interpreter and producer of soft law. In the landmark case Kurt v. Turkey (1998), concerning the
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enforced disappearance of a Turkish citizen, the Court relied on several non-binding international
instruments—including the UN Declaration on the Protection of All Persons from Enforced
Disappearance (1992), reports of the UN Human Rights Committee, and the Inter-American
Convention on Forced Disappearance of Persons (1994)—to define state responsibility. Through
these references, the ECtHR effectively transformed soft law principles into interpretive standards
for hard law provisions of the European Convention on Human Rights, particularly Articles 2, 3, and
5. Moreover, by recognizing the moral and normative value of these documents, the Court bridged
the divide between declaratory norms and binding obligations, illustrating how soft law can reinforce
and accelerate the crystallization of customary norms (Tsilonis, 2019). This interpretive practice
reflects the doctrinal evolution wherein courts utilize non-binding norms to fill normative gaps,
guide treaty interpretation, and affirm emerging human rights standards. In this sense, the ECtHR
functions not only as an adjudicator but as a catalyst for the gradual “hardening” of soft norms
through consistent judicial application and cross-referencing with global human rights instruments.
Further evidence of this interpretive synergy appears in Paradiso and Campanelli v. Italy (2017), a
case concerning surrogacy and the recognition of parental rights. The ECtHR invoked non-binding
international instruments, notably the General Comment No. 7 of the Committee on the Rights of
the Child (2005), which articulates the principle of the best interests of the child (Committee on the
Rights of the Child, 2005). Additionally, the Court referred to the non-binding principles formulated
by the Council of Europe’s Ad Hoc Committee of Experts on Progress in the Biomedical Sciences
(1989), which addressed surrogacy ethics and prohibited commercial arrangements, as well as
subsequent policy papers by the Hague Conference on Private International Law and the European
Parliament (Knijn & Naldini, 2018). These references reveal how the ECtHR integrates soft law into
its reasoning as both interpretive guidance and normative support in domains where formal law lags
behind technological and social developments. By recognizing the persuasive authority of such
instruments, the Court underscores its broader role in constructing a coherent human rights
framework that aligns with evolving bioethical standards and transnational policy debates. The
Paradiso judgment thus epitomizes the transformative capacity of soft law in extending the reach of
legal reasoning beyond the confines of textual positivism.

Similarly, in Baka v. Hungary (2016), the ECtHR addressed the unlawful dismissal of a Supreme
Court president, relying heavily on non-binding standards concerning judicial independence. The
Court cited the European Standards on the Independence of the Judiciary adopted by the Venice
Commission (2008), the Basic Principles on the Independence of the Judiciary endorsed by the UN
General Assembly (1985), and the Bangalore Principles of Judicial Conduct (2002), recognizing
their collective contribution to defining the core content of judicial independence (Bianku & Smith,
2021). These instruments, though formally non-binding, enabled the Court to affirm judicial
independence as a customary norm embedded in the European legal order. Through this approach,
the ECtHR used soft law as evidence of opinio juris—the psychological element of customary
international law—thereby bridging descriptive practice and normative obligation. This case
demonstrates how the ECtHR’s interpretive reliance on soft law not only legitimizes its rulings but
also stimulates the normative evolution of fundamental legal principles. Moreover, it underscores
the Court’s function as an institutional innovator, capable of transforming advisory norms into
concrete obligations through interpretive consistency and jurisprudential authority (Beyranvand,
2023).

In Risti¢ v. Serbia (2009), concerning the right to a fair trial and delays in judicial proceedings, the
ECtHR once again turned to soft law sources such as the Universal Declaration of Human Rights,
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the International Covenant on Civil and Political Rights, and the Bangalore Principles of Judicial
Conduct to delineate the scope of fair trial guarantees. It also drew upon precedents like Boris
Stojanovski v. the Former Yugoslav Republic of Macedonia (2010) and Cocchiarella v. Italy (2006)
to reinforce interpretive standards for assessing judicial delay and procedural fairness. By invoking
these instruments, the Court reaffirmed its commitment to maintaining coherence between
European human rights law and broader international legal standards. This interpretive pattern
reflects a broader trend in which the ECtHR leverages soft law as a dynamic interface between
codified treaty obligations and evolving international expectations. Through repeated reference to
non-binding norms, the Court effectively reconstitutes the boundaries of enforceable human rights,
allowing the European Convention system to evolve in parallel with international normative
developments. Consequently, the ECtHR’s engagement with soft law exemplifies how judicial bodies
can facilitate the migration of norms from moral persuasion to legal recognition through consistent
and reasoned application.

In conclusion, the European Court of Human Rights functions simultaneously as an interpreter and
a generator of international soft law. By invoking non-binding instruments as interpretive aids, the
Court enhances the coherence, adaptability, and progressive development of human rights norms.
Its jurisprudence demonstrates how soft law can strengthen the interpretive authority of hard law
provisions, accelerate the emergence of new customary rules, and elevate existing norms within the
hierarchy of international law. Moreover, through its case law, the ECtHR illustrates the dialectical
process by which soft law norms evolve into binding obligations—first as persuasive authority, then
as recognized custom, and finally as integral components of the European legal order. This
transformative dialogue between flexibility and enforceability situates the ECtHR at the forefront of
global efforts to reconcile legal certainty with normative evolution, ensuring that international
human rights law remains both principled and responsive to the complex realities of modern
governance.
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