@

~

Comparative Studies
in Jurisprudence,

Law, and Politics

The Status and Comparative Study of Trust with Similar
Institutions in Iranian and French Law

1. Behzad Sabetipour: PhD Student, Department of Private Law, May.C., Islamic Azad University, Maybod, Iran

2. Moein Sabahi Garaghani*: Assistant Professor, Department of Law, Ke.C., Islamic Azad University, Kerman, Iran. Email:
moeinshahigaraghani2021@yahoo.com (Corresponding Author)

3. Syed Jafar Hashemi Bajgani: Assistant Professor, Department of Law, May.C., Islamic Azad University, Maybod, Iran

4. Yaser Salari: Associate Professor, Department of Theology and Islamic Studies, Ke.C., Islamic Azad University, Kerman,
Iran

ABSTRACT

This article conducts a comparative analysis of trust and similar institutions in Iranian and French law. The research
methodology includes data collection, a review of previous works on trust and similar institutions in both legal
systems, and a comparative analysis of their differences using legal sources, legal opinions, and academic articles.
Trust is defined as a legal arrangement in which one or more owners transfer assets, rights, or guarantees to one or
more beneficiaries, keeping them separate from their own property and acting in favor of one or more individuals
without specifying a particular purpose. The origin of trust dates back to Roman times and was used during the
Middle Ages by the Crusaders to manage their assets in their absence. Trust serves three primary functions: asset
management for the benefit of the owner, providing security for the owner's sponsor, and transferring assets or
rights to a third party. In French law, trust was formally introduced on February 19, 2007. A trust contract must
specify the transferred assets or rights, the duration of the transfer (which must not exceed 99 years), the identity
of the owners and beneficiaries, and the mission and powers of the trustees. Trust is used as a managerial tool for
assets and can be utilized by any natural or legal person, and it can also be used to create guarantees and securities.
In Iranian law, the concept of wagqf shares similarities with trust. Wagqf is defined as the dedication of assets for
charitable or religious purposes, where the assets are managed separately from the owner’s other properties. The
legal definition of wagf in Iran includes the retention of the principal asset and the allocation of its benefits. The
article compares trust in French law with wagqf in Iranian law, highlighting their similarities and differences. Both
institutions serve the purpose of managing and preserving assets for specific purposes; however, they differ in legal
structures, ownership arrangements, and the designation of beneficiaries. Trust in French law provides greater
flexibility concerning beneficiaries and purposes, whereas wagf in Iranian law is typically used for religious or
charitable purposes. This study also examines other similar institutions in Iranian and French law, such as the third-
party beneficiary contract in French law. These institutions serve similar objectives in protecting and managing
assets for the benefit of others but have distinct legal frameworks and applications. The research concludes that
while trust, wagqf, and similar institutions play significant roles in both Iranian and French legal systems, there are
substantial differences in their conceptualization, implementation, and legal status. Overall, this comparative study
emphasizes the importance of understanding and adapting legal institutions in different legal systems to better
serve societal needs and protect individual rights.
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EXTENDED SUMMARY
The concept of trust, as a legal institution, plays a crucial role in managing and safeguarding assets

for various purposes. This paper provides a comparative analysis of trust and similar institutions
within Iranian and French legal frameworks. The research methodology involves collecting data
from legal sources, analyzing previous studies, and comparing legal structures and principles across
both jurisdictions. The study highlights the historical roots of trust, tracing its origins back to Roman
law and its evolution during the Middle Ages when Crusaders used it to manage their assets in their
absence. Trust serves three primary functions: managing assets for the benefit of the owner,
providing financial security, and facilitating the transfer of assets to third parties. In contrast, Iranian
law incorporates a similar concept known as waqf, which dedicates assets for charitable or religious
purposes while maintaining the principal asset separate from the owner's other properties. The study
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identifies key similarities and differences between these institutions, focusing on their legal
structure, purpose, and flexibility in application.

In French law, the concept of trust, formally introduced in 2007, allows individuals and legal entities
to transfer ownership of assets to trustees for management. French trust law mandates specific
conditions, including the definition of transferred assets, the duration of the trust (up to 99 years),
and the responsibilities of trustees. Trusts in France are versatile and used for wealth management,
creating financial guarantees, and facilitating complex commercial transactions (Francis L E, 2009).
On the other hand, Iranian law traditionally relies on the concept of waqf, which has deep roots in
Islamic legal tradition and serves purposes closely aligned with religious and charitable objectives.
Wagf law in Iran emphasizes the permanent dedication of assets, with a trustee managing the assets
to ensure compliance with the donor's intent (Katouzian, 1999). The primary distinction lies in the
flexibility offered by French trust law, which allows for a broad range of beneficiaries and objectives,
whereas wadf is typically limited to socially beneficial purposes.

A key aspect of this comparative study is the examination of legal frameworks governing both
institutions. French trust law provides a comprehensive set of regulations that allow for greater
autonomy and flexibility in asset management, while Iranian waqf law is deeply rooted in religious
principles, with specific regulations that limit the scope of its application. In Iran, waqf assets must
be managed with strict adherence to Islamic legal principles, ensuring their use aligns with the
donor’s religious and charitable intentions. French law, however, allows trusts to be structured in a
way that suits the diverse needs of individuals and businesses, making it a more dynamic legal tool
in modern financial transactions (Abhari Ali-Abad & Razian, 2007; Ansari & Taheri, 2005; Beaulne &
Barette, 2015; Bem, 2022).

This research also investigates additional asset management mechanisms in both legal systems. In
French law, the third-party beneficiary contract serves similar purposes to trust, allowing a party to
contractually benefit a third party without establishing a formal trust structure. In Iranian law, the
concept of third-party beneficiary contracts also exists, although it is primarily used within the
framework of traditional contract law rather than as an independent asset management tool. The
study explores how these mechanisms complement or substitute for trust and wagqf, providing
insights into their effectiveness in different legal and cultural contexts.

A comparative analysis reveals that while trust and waqf share common goals of asset preservation
and management, their legal underpinnings differ significantly. Trust in France offers greater
flexibility in defining beneficiaries, duration, and purpose, making it suitable for commercial and
personal wealth management. In contrast, waqf in Iran is primarily used for philanthropic purposes
and is governed by strict religious guidelines that influence its administration. The study suggests
that legal reforms in Iran could incorporate certain features of the French trust model to enhance
the utility of waqf while preserving its religious and cultural significance.

The findings of this study contribute to the broader understanding of how different legal systems
approach asset management through institutional arrangements such as trust and waqf. The
comparative perspective offers valuable insights for policymakers, legal practitioners, and scholars
seeking to enhance legal frameworks to better serve societal needs. The study concludes that while
trust and wagqf play significant roles in their respective legal systems, adapting elements from each
system could improve their functionality and applicability in a globalized legal environment.
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