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ABSTRACT

This article, through a descriptive-analytical approach, examines the principle of istishab (presumption of
continuity) and its application and status within the Civil Code of the Islamic Republic of Iran. It explores how this
principle can serve as a tool to assist judicial authorities in interpreting ambiguous and contentious contracts where,
after expert examination, no presumptive evidence exists to settle the dispute between the parties. The aim is to
uphold public trust, the validity of contracts, and social order. Obligations and contracts have always been present
and significant in individuals' lives and in social, economic, and even political relationships. The parties to a contract
are bound to adhere to its terms. However, this is not always the case, and the issue of non-performance of
obligations arises. The failure to fulfill obligations can occur before, during, or after the execution of a contract. It
may be total or partial, delayed, or performed defectively and incompletely. The liabilities arising from non-
performance may take various forms and lead to a range of consequences, for which the means of compensation are
amatter of legal and jurisprudential debate. The non-fulfillment of obligations and the claim for damages are critical
issues that require scrutiny from both jurisprudential and legal perspectives. In such cases, where ambiguity is
absent, dispute resolution may be straightforward. However, in the presence of ambiguity, the contract requires
interpretation. Interpretation eliminates ambiguity and reveals the parties’ intent. Contracts require interpretation
when the contracting parties disagree over one of the clauses or provisions, and upon referring the matter to court,
the judiciary is obliged to interpret the contract and uncover the truth. Therefore, the judicial authority needs tools
to interpret the law or the contract, relying on appropriate sources. There are numerous tools for interpreting
contracts, among them jurisprudential, legal, and usuli (principle-based) instruments.
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EXTENDED SUMMARY
The interpretation of contracts within the Iranian legal framework occupies a critical intersection

between jurisprudence, statutory law, and the philosophical underpinnings of usul al-figh
(principles of Islamic jurisprudence). This article delves into the specific utility of the principle of
istishab (presumption of continuity) as an operative interpretive tool in resolving contractual
disputes where ambiguity prevails and conventional evidence or legal certainty is unattainable. The
research takes a descriptive-analytical approach to assess how istishab, primarily a doctrinal
principle in Islamic jurisprudence, can functionally inform judicial reasoning within the Civil Code
of the Islamic Republic of Iran, particularly in the context of interpreting contested clauses in
financial and commercial contracts. The authors argue that the judiciary often faces the dilemma of
uncertainty regarding the parties' intent, especially in complex contractual frameworks such as
construction partnerships or commercial sales agreements. In these contexts, the court must not
only resolve legal ambiguities but also uphold the sanctity of contractual commitments and the
public trust. As observed in various statutory texts, including Article 198 of the Code of Civil
Procedure, the principle of continuity of obligation is implicitly recognized, thus revealing the
embedded role of istishab in contemporary legal hermeneutics.

From a methodological perspective, the article systematically unpacks the theoretical and historical
lineage of istishab, tracing its semantic and functional development from classical Islamic sources
to its present-day analogues in statutory interpretation. The study underscores two foundational
conditions for invoking istishab: the certainty of a past condition and the presence of current doubt
regarding its continuity. These conditions render the principle particularly apt in scenarios involving
ambiguity over the enforceability or validity of contractual clauses—instances in which interpretive
tools rooted in linguistic clarity, judicial precedent, or evidentiary fact-finding have failed to yield a
conclusive outcome. The research also distinguishes between different types of istishab, including
existential and negational applications, and examines their relevance to legal domains such as

K




iy § Soli> add ga.“uas Sy iagh

contract law, property rights, and obligations. Additionally, the paper critically engages with juristic
debates regarding the epistemic status of istishab, assessing whether it is a merely presumptive rule
or one capable of creating substantive legal consequences. Notably, the authors highlight divergent
scholarly views about whether istishab is a form of legal proof (hujjat shar’iyyah) or merely a
cognitive guideline (hujjat ‘aqliyyah) (Ansari, 2005).

The article’s findings emphasize the instrumental role of istishab in scenarios where the intent of the
contracting parties cannot be discerned through standard interpretive methodologies. In such cases,
istishab enables the judiciary to resort to a structured presumption, thereby avoiding arbitrary
decisions or legal stagnation. Several legal statutes in Iranian civil law tacitly incorporate this
principle. For instance, Article 198 of the Civil Procedure Code presumes the continuity of debt
unless proven otherwise, while Article 219 of the Civil Code affirms the binding nature of contracts
unless annulled by law. These statutes demonstrate how the principle has transcended its
jurisprudential origins to become a tool for resolving contemporary legal disputes, especially those
involving interpretive uncertainty. The article also elaborates on the intersection between istishab
and other legal principles such as the presumption of validity (asl al-sihha) and the doctrine of
intent. In doing so, it elucidates how courts can balance these doctrines in ways that honor both the
formal text of the contract and the functional dynamics of its enforcement (Jafari Langaroudi, 2022;
Katouzian, 2016).

Moreover, the authors explore how istishab operates in both standard and non-standard contractual
frameworks, including adhesion contracts and contracts involving third-party beneficiaries. In
adhesion contracts—where one party imposes predetermined terms on another—the judiciary often
faces interpretive challenges due to the lack of mutual negotiation. In such cases, ambiguities are
usually construed against the drafting party, but where textual clarity is insufficient, istishab offers
a fallback presumption based on previously established terms. For example, if a supplementary
agreement fails to negate specific obligations listed in the primary contract, those obligations are
presumed to persist by virtue of istishab. This method ensures both procedural fairness and legal
continuity. Similarly, in tripartite agreements where third-party beneficiaries seek enforcement
rights, courts must determine whether the original contract's stipulations extend to them. Here,
istishab is invoked to resolve doubts regarding the continuity of obligations when no express
revocation exists (Hagkhah, 2002; Hashemi Bajgani, 2000).

In further analyzing legal statutes, the paper demonstrates the embeddedness of istishab across
numerous domains of Iranian civil law. For instance, the Civil Code articles on sales contracts,
usufruct rights, and property disputes frequently involve scenarios where the continuity of rights or
duties is presumed in the absence of contrary evidence. Article 605, which deals with post-division
usufruct rights, exemplifies how the presumption of continuity preserves previously held legal
positions unless the parties explicitly agree otherwise. Similarly, in property transfer cases involving
conflicting ownership claims, the judiciary resorts to istishab to affirm prior ownership or
possession, especially when documentary evidence is lacking. Notably, the authors highlight the
relevance of istishab in the doctrine of "contractual interpretation through legal presumptions,"
where the principle is applied not to establish truth per se but to resolve interpretive stalemates. In
this regard, istishab functions analogously to rules of construction found in other legal systems, such
as contra proferentem or the rule against surplusage (Katouzian, 2014; Shahidi, 2010).

The discussion culminates in an evaluation of the principle’s broader jurisprudential and legal
significance. While istishab does not uncover the parties’ actual intent, it offers a coherent and
methodologically sound basis for judicial decision-making in complex contractual disputes. The
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authors argue that while its origins lie in Islamic jurisprudence, its logical structure and practical
utility render it adaptable to secular legal systems as well. Importantly, the paper situates istishab
within the modern discourse on legal interpretation, asserting that its function is less about
reproducing divine intent and more about offering a rational mechanism for legal continuity in the
face of doubt. This recontextualization bridges the often-perceived divide between religious legal
heritage and contemporary civil law, underscoring the evolutionary adaptability of traditional
doctrines. The paper’s key contribution lies in its demonstration that istishab is not a relic of
scholastic jurisprudence but a living principle with tangible implications for contract law, dispute
resolution, and judicial interpretation in Iran's complex legal ecosystem.

In conclusion, the article affirms the vital interpretive role of istishab in Iranian legal practice,
especially in resolving ambiguities within financial and contractual disputes. By articulating the
principle’s theoretical underpinnings, statutory manifestations, and practical applications, the
research underscores the continuing relevance of usuli jurisprudence in a civil law framework. The
study’s implications extend beyond the immediate legal context, offering broader insights into the
dynamic interplay between religious legal traditions and contemporary judicial needs. This
integration not only enriches the interpretive arsenal available to Iranian judges but also fosters
greater coherence and predictability in contract enforcement, thereby contributing to both individual
justice and systemic stability.
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