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ABSTRACT

Within the consequences of legal science in the various stages of legislation, interpretation of the law, and
enforcement of legal rules, the stage of efficiency and utility becomes the subject of discussion, opinion, and study.
In the legislative stage—namely, lawmaking—the debate centers on utility or efficiency. Following enactment comes
the stage of interpretation, while the enforcement stage falls outside the scope of the present discussion. The
interpretation stage can be attributed to either an individual or an institution. Personal interpretation, whether by
legal scholars or judges, although not in itself a formal source of law, can nonetheless be effective, influential, and
even decisive. Judicial interpretation, however, if rendered collectively and in the framework of judicial precedent
(unifying opinions), can have significant impact, particularly in bringing civil law systems and common law systems
closer together. In this article, the author, employing a descriptive—analytical method, has elaborated on this
subject.
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EXTENDED SUMMARY
The interpretation and enactment of civil liability law through the lens of economic efficiency
constitute a pressing question in modern jurisprudence, particularly when evaluating how legal
norms can optimally achieve societal goals. While the shared aim of economic analyses of civil
liability law is to maximize economic efficiency through the deployment of legal rules, the absence of
consensus over the definition of efficiency and the paths to achieve it has resulted in diverging
theoretical approaches. Western legal theorists have proposed a variety of benchmarks—including
wealth maximization, Pareto optimality, Pareto superiority, and the Kaldor-Hicks criterion—as
potential measures of efficiency. Among these, the most prominent criterion should be selected as a
reference point for evaluating efficiency within legal systems. The pivotal issue lies in designing the

X




iy § Soli> add ga.“uas Sy iagh

structure of civil liability such that it generates the highest possible economic efficiency in society,
an objective pursued through the application of appropriate legal rules. Economic analysis of civil
liability law employs efficiency as both the foundation and primary aim of rule-making, with
negligence being the fundamental rule in most jurisdictions. However, in applying this rule, it is
essential to differentiate between unilateral and bilateral accident settings, recognizing that legal
responses must adapt to varying contexts. For example, in scenarios involving bilateral accidents,
the distribution of risks and incentives between injurer and victim critically influences outcomes,
making calibrated legal interventions indispensable to promoting optimal deterrence and social
welfare (Schiifer & Claus, 2009).

A central challenge in Iranian civil liability law, particularly in the 1959 Act, lies in its incomplete
coverage of damages, specifically regarding the exclusion or inconsistent treatment of loss of profit
(pidleas). Articles 1 and 2 of the Act acknowledge both material and moral damages, aligning to some

extent with economic analysis by incorporating non-pecuniary harms. Nonetheless, the absence of a
unified theory in Iran’s legal system regarding compensation for loss of profit has generated doctrinal
uncertainty. In its specific sense, loss of profit refers to anticipated benefits that fail to materialize
due to breach of contract or tortious conduct, whereas in its general sense, it encompasses economic
loss not stemming from a tangible or physical source. The prevalent opinion among Imami jurists
considers loss of profit non-compensable, and many legal scholars regard statutory provisions
granting compensation for such loss as exceptions to the general rule against economic loss recovery
(Babaei, 2011). Comparative perspectives highlight that the adoption of reliance damages,
expectation damages, or positive interest measures—well-established in common law and Romano-
Germanic systems—could better serve efficiency goals. These measures aim to place the injured party
in the same position as if the contract had been performed, thereby fostering stability and
predictability in contractual relations (Bussani & Parisi, 2003). However, when the cost of
performance exceeds the damages payable for breach, economic actors may be incentivized to
breach, undermining overall efficiency.

Beyond damages, the interpretation of civil liability law must recognize that liability encompasses
not only compensatory remedies but also preventive measures (Safaee & Rahimi, 2018). Courts may,
for example, issue injunctions to prevent imminent harm or order the cessation of ongoing violations
without requiring proof of actual loss. This broader interpretive scope reinforces the idea that the
allocation of liability is determined by legislation, not judicial discretion, underscoring the
legislature’s role in defining the balance between corrective justice and economic efficiency. The
system must also address when it seeks to apply formal justice, economic efficiency, or distributive
justice, which depends on factors such as the nature of the harm, the presence of fault, the type of
injurious act, and the characteristics of the parties involved (Hosseini-Nejad, 2010). The interplay
between contract law and tort law further complicates this picture, as they are not wholly separate
domains but interconnected systems whose dysfunction in one area can destabilize the other (Cooter
& Thomas, 2005). Viewing them as integrated units allows for more coherent regulation, avoiding
situations where weak civil liability frameworks erode trust in contractual commitments.

Economic efficiency in civil liability also hinges on proportionality—ensuring that remedies restore
the injured party to the position anticipated without overcompensating or undercompensating. In
contractual liability, this entails designing remedies that correspond to the promisee’s expectation
interest, which is not always achieved under current Iranian law. While damages in tort generally
aim at compensation, certain contexts involve a mutual interest in maintaining contractual
relationships, suggesting that restorative or specific performance remedies may be more
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economically efficient. Failure to provide such mechanisms can result in inefficiencies by
discouraging long-term cooperation and increasing transaction costs. Legislative reforms could thus
focus on embedding proportionality as a guiding principle in both statutory drafting and judicial
application, ensuring that legal outcomes align with optimal deterrence and fair compensation. This
approach is particularly relevant in risk-averse contexts, where both injurer and victim benefit from
clearly defined and socially optimal levels of care. Under such conditions, the combined use of
negligence rules, strict liability, and insurance schemes can achieve socially desirable outcomes by
distributing risks efficiently and incentivizing precautionary behavior across parties.

At the legislative stage, challenges to efficiency arise not only from substantive gaps but also from
procedural and structural deficiencies in lawmaking. Comparative experience shows that in some
jurisdictions, such as Denmark, Norway, and Sweden, extensive public consultation precedes
parliamentary deliberation, ensuring broader stakeholder input. By contrast, Iran’s legislative
process in civil liability has often neglected traditional jurisprudential principles in favor of a
modernizing agenda that may undermine compatibility with established doctrines. The enactment
of the Civil Liability Act was intended to supplement the Civil Code, but in practice, it created
tensions with Islamic legal concepts of usurpation, causation, and wrongful gain. Incoherence
between provisions, overlaps, and contradictions with other statutes have diminished economic
efficiency, as laws that are incomplete, vague, or inconsistent increase uncertainty and litigation
costs. Codification—systematically consolidating all relevant provisions into a comprehensive
legislative framework—offers a structural remedy to these issues, preventing legal inflation,
eliminating redundancies, and streamlining amendments. Without such reform, the fragmentation
and opacity of civil liability law will continue to impair its capacity to serve efficiency goals.

In conclusion, the pursuit of economic efficiency in the interpretation and enactment of civil liability
law requires a multi-faceted strategy that integrates substantive legal reform, interpretive clarity,
and procedural modernization. Addressing the treatment of economic loss, especially loss of profit,
aligning damages with deterrence theory, expanding preventive remedies, embedding
proportionality, and reconciling contract and tort principles are all essential components of this
agenda. Moreover, codification and stakeholder engagement in legislative processes can enhance
coherence, predictability, and adaptability in the law. By systematically incorporating economic
analysis into both the drafting and interpretation of civil liability provisions, the legal system can
better balance corrective justice with social welfare, fostering a legal environment conducive to
sustainable economic and social development.
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