@

~

Comparative Studies
in Jurisprudence,

Law, and Politics

The Reasoning Behind the Non-Restoration of Arbitration
Awards

1. Ali Akhavan Bitaghsir: Department of Jurisprudence and Fundamentals of Islamic Law, Central Tehran Branch, Islamic
Azad University, Tehran, Iran

2. Hadi Azimi Garkani*: Department of Jurisprudence and Fundamentals of Islamic Law, Central Tehran Branch, Islamic Azad
University, Tehran, Iran. Email: garekanil339@yahoo.com (Corresponding Author)

3. Ali Bahraminejad: Department of Jurisprudence and Fundamentals of Islamic Law, Central Tehran Branch, Islamic Azad
University, Tehran, Iran

ABSTRACT

Retrial is a powerful legal instrument that allows for the correction of errors and ensures better justice in the judicial process.
The primary objective of adjudication is to uphold rights and enforce justice. Litigation serves as the means of achieving justice,
and a judge, like any other individual, is susceptible to mistakes and errors. If a judgment is issued as a result of a trial that
contains errors, there is no doubt that it should be subject to judicial review. Therefore, to ensure that court rulings are free
from error, retrial has been established as a legal mechanism. This process generally occurs at later stages of a judicial case and
enables the aggrieved party to present new evidence and arguments to convince the court to reconsider the case. Undoubtedly,
in legal terminology, a retrial refers to the judicial review of a claim filed by a plaintiff in accordance with legal regulations. It is
considered an extraordinary method of legal review, and the specific grounds for retrial are outlined in Article 426 of the Civil
Procedure Code, including forged documents used as the basis of a judgment and concealed documents. Since retrial of
arbitration awards has not been anticipated under Iranian law, and arbitration awards in domestic law are not subject to retrial,
this issue may be considered a challenge within Iran's judicial system. The present study aims to explore the possibility of retrial
of arbitration awards. This research, conducted using a descriptive-analytical method, examines the retrial of awards issued by
arbitrators. According to the International Commercial Arbitration Law, forgery or concealment of documents are grounds for
requesting the annulment of an arbitral award. Given that no specific time limit exists for requesting the annulment of an
arbitral award, such a request can, in a way, be interpreted as a retrial of the arbitral award. Due to the explicit provisions of the
International Commercial Arbitration Law regarding the possibility of retrial of arbitration awards, and considering the overlap
between parts (h) and (t) of Clause 1, Article 33 of this law with the sixth and seventh grounds mentioned in Article 426 of the
Civil Procedure Code, it is cautiously possible to extend the principles of international commercial arbitration to domestic
arbitration. This is because international commercial arbitration does not possess any distinct characteristics that would justify
disregarding its established provisions in domestic arbitration in the absence of explicit domestic legal provisions.
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EXTENDED SUMMARY
The principle of retrial represents a fundamental mechanism within legal systems that ensures the

correction of judicial errors and upholds justice. Judicial decisions are subject to errors, and as such,
legal frameworks have evolved to allow for their reassessment under certain conditions. Retrial, as a
legal avenue, enables parties to challenge judgments by presenting new evidence or proving
procedural deficiencies that may have influenced prior rulings. While retrial mechanisms are well-
established within court procedures, their application to arbitration awards remains a contentious
issue, particularly within the Iranian legal system. The Civil Procedure Code of Iran (Article 426)
explicitly outlines circumstances under which judicial rulings may be subjected to retrial, including
fraudulent documents or concealed evidence. However, arbitration awards remain excluded from
this provision, leading to legal ambiguities and challenges. Despite the growing reliance on
arbitration as an alternative dispute resolution method, the lack of clear retrial provisions has raised
questions regarding the consistency of legal safeguards in Iran’s judicial framework (Shams, 2005).
This study seeks to critically examine the possibility of subjecting arbitration awards to retrial under
Iranian law, exploring the legal, theoretical, and procedural aspects of this issue. By conducting a
descriptive-analytical analysis, this research assesses both domestic legal provisions and
international arbitration standards to determine whether retrial principles can be extended to
arbitration awards. Given that Iran’s International Commercial Arbitration Law does provide
grounds for annulment of arbitral awards based on fraud or concealment of evidence, this research
argues that such provisions could be cautiously extended to domestic arbitration, thereby
harmonizing Iran’s arbitration framework with international practices.

The Iranian legal system follows a structured approach to judicial review, emphasizing fairness and
accuracy in adjudication. The retrial process is designed to prevent unjust outcomes by allowing
reconsideration of cases based on new evidence or previously undisclosed legal grounds. According
to Article 426 of the Civil Procedure Code, retrial is permissible under specific conditions, such as
the discovery of forged evidence, contradictions within a ruling, or procedural misconduct. While
these provisions apply to court-issued judgments, arbitration awards have historically been treated
differently, primarily due to the principle of finality that governs arbitration decisions. This
distinction is rooted in the notion that arbitration is a consensual process where parties voluntarily
waive certain judicial rights in favor of a binding, streamlined dispute resolution mechanism (Hayati,
2011). However, this rigidity has led to concerns regarding the protection of fundamental rights in
cases where arbitration awards are based on fraudulent or undisclosed information. The absence of
retrial provisions for arbitration awards has sparked legal debates, particularly when compared to
international arbitration frameworks that recognize limited grounds for reviewing arbitral decisions.
The International Commercial Arbitration Law of Iran, for instance, provides mechanisms for
challenging awards based on document forgery or the concealment of crucial evidence, suggesting a
potential overlap between retrial and annulment procedures in arbitration contexts (Nahrini, 2013).
This research critically examines whether such international principles can be integrated into
domestic arbitration law, thereby creating a more coherent legal structure.

A comparative analysis between court rulings and arbitration awards reveals key differences in
procedural safeguards and review mechanisms. Court judgments, subject to various levels of appeal
and retrial, provide litigants with multiple avenues for redress in cases of judicial error. In contrast,
arbitration awards are traditionally viewed as final and binding, limiting opportunities for post-
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award challenges. However, the legal basis for this distinction is increasingly being questioned,
especially in cases where arbitration proceedings result in manifest injustice due to fraud,
misrepresentation, or procedural deficiencies (Shams, 2005). In jurisdictions where retrial
mechanisms extend to arbitration, legal systems have implemented procedural checks that balance
the finality of arbitration with the need for fairness. For example, France’s arbitration law allows for
retrial-like proceedings when new evidence emerges that could have significantly altered the
outcome of an arbitration award (Pourghorbani & Pourebrahim, 2019). Similarly, international
arbitration conventions, including the UNCITRAL Model Law, recognize annulment provisions that
mirror retrial principles in certain circumstances. In Iran, the lack of explicit retrial provisions for
arbitration awards creates uncertainty for litigants, potentially undermining confidence in
arbitration as a dispute resolution mechanism. This study explores whether integrating retrial
principles into domestic arbitration law would enhance legal consistency without compromising the
efficiency of arbitration proceedings.

The potential for retrial in arbitration raises critical questions regarding procedural jurisdiction and
judicial oversight. Under the current legal framework, arbitration awards in Iran can only be
challenged through annulment proceedings, which are distinct from retrial in conventional
litigation. Article 33 of the International Commercial Arbitration Law lists grounds for annulment,
including document forgery and evidence concealment, aligning with retrial conditions specified in
Article 426 of the Civil Procedure Code. However, the procedural separation between annulment and
retrial creates ambiguity in legal interpretation, as annulment proceedings do not necessarily allow
for full case rehearing or reassessment of factual disputes (Matin Daftari, 2021). By contrast, retrial
mechanisms in judicial contexts facilitate a comprehensive review, potentially leading to a different
substantive outcome. This research argues that integrating retrial provisions into arbitration law
would provide litigants with a clearer, more structured path for contesting unjust arbitration awards.
Given that arbitration is often used in commercial disputes where high-stakes decisions are involved,
ensuring procedural fairness through retrial provisions could strengthen legal confidence in
arbitration outcomes. The study also examines how other legal systems balance arbitration finality
with retrial mechanisms, drawing lessons from jurisdictions where retrial principles are selectively
applied to arbitration cases.

Legal scholars have long debated the implications of allowing retrial in arbitration, weighing the
benefits of legal accuracy against the risks of undermining arbitration efficiency. Proponents of
retrial argue that judicial oversight enhances the credibility of arbitration by ensuring that awards
are not based on fraudulent or concealed evidence. Opponents, however, contend that permitting
retrial could weaken the autonomy of arbitration and lead to increased judicial intervention,
contradicting the fundamental principles of arbitration law (Hayati, 2018). This study evaluates both
perspectives, assessing whether limited retrial provisions can be introduced without significantly
altering the core nature of arbitration. One proposed solution is to establish a hybrid mechanism
that allows for retrial only under exceptional circumstances, such as when fraud or procedural
misconduct is conclusively proven. This approach would align Iran’s arbitration framework with
international best practices while preserving the efficiency and finality of arbitration proceedings.
Additionally, the study highlights the role of judicial precedent in shaping arbitration law, noting
that courts have occasionally interpreted annulment provisions in ways that resemble retrial
proceedings. By codifying retrial principles explicitly within arbitration statutes, legal ambiguities
could be reduced, ensuring a more predictable and transparent dispute resolution system.
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In conclusion, the research underscores the need for a nuanced approach to retrial in arbitration,
recognizing both the importance of finality and the necessity of procedural fairness. The findings
suggest that Iran’s arbitration law could benefit from selective integration of retrial principles,
particularly in cases involving fraudulent evidence or significant procedural irregularities. While the
current legal framework provides annulment mechanisms, these do not fully replicate the safeguards
offered by retrial procedures in judicial settings. By adopting a balanced approach that
accommodates both arbitration efficiency and legal fairness, Iran could enhance the credibility of its
arbitration system while maintaining alignment with international arbitration norms. Future legal
reforms should focus on clarifying the procedural distinctions between annulment and retrial,
ensuring that arbitration awards are subject to appropriate review without undermining the integrity
of arbitration as a dispute resolution method. The study ultimately calls for legislative amendments
that provide clearer guidance on the retrial of arbitration awards, fostering a legal environment that
upholds both justice and procedural efficiency
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