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ABSTRACT

The occurrence of harm and the commission of a harmful act, as two fundamental elements of civil
liability, may result from the omission of ethical and customary duties in Iranian and French law.
This issue can have consequences such as civil and even criminal liability, obligating the culpable
party to compensate for damages. In French law, severe fault has been established as the criterion
for such liability. Instances of the omission of ethical duties in Iranian law can be examined in various
domains, including the obligations of physicians towards patients, the responsibilities of contractors,
property owners, supervising engineers, and other professionals, the failure to act by sports coaches
or lifeguards, the non-fulfillment of duties related to driving responsibilities, and numerous other
similar cases. This issue is not confined to the Iranian legal system; rather, it has been considered in
comparative studies within Romano-Germanic and common law legal systems as well. One of the
main challenges in this field is the lack of precise criteria and standards for identifying and
determining liability arising from the omission of ethical and customary duties. Nevertheless,
various theories, such as the fault theory, risk theory, mixed theory, and the guarantee of rights
theory, have been proposed to justify the acceptance of this type of liability. Iranian law has embraced
this form of liability by drawing upon these theories. This study, employing a descriptive and
analytical approach, aims to examine civil liability arising from the omission of ethical and customary
duties in Iranian and French law. The findings indicate that such liability, in some cases, entails
specific obligations such as compensation for damages, and its primary foundation in both Iranian
and French law is defined based on the fault theory.
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EXTENDED SUMMARY
The issue of civil liability arising from the omission of ethical and customary duties has been widely

debated in the legal frameworks of Iran and France. Traditionally, civil liability is founded upon the
occurrence of harm and the commission of a harmful act. However, many legal systems recognize
that failure to act in certain circumstances can also lead to liability. In Iranian law, this concept is
deeply rooted in jurisprudence, particularly in Islamic legal doctrines, which impose a duty on
individuals to prevent harm when they are in a position to do so. Liability for omissions in Iranian
law primarily follows the fault theory, whereby an individual who fails to act when legally required
can be held liable if their inaction results in harm (Ghafari & Noursharg, 2012). This principle applies
in various contexts, such as the obligations of physicians toward patients, the duties of engineers
supervising construction projects, and the responsibilities of property owners and employers.
Furthermore, omissions by professionals, such as coaches or lifeguards who fail to prevent
foreseeable harm, may also result in liability. One of the primary challenges in Iranian law regarding
omissions is the lack of clear and consistent standards for determining when a failure to act
constitutes a civil wrong (Shokri, 2021). Although different theories, including risk theory, mixed
theory, and the guarantee of rights theory, attempt to define liability for omissions, the fault-based
approach remains predominant. French law, while also recognizing liability for omissions, applies a
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stricter fault standard and generally requires a clear legal or contractual obligation to act (Qorbaniya,
2015).

In Iranian law, ethical and religious principles play a crucial role in shaping civil liability. The Islamic
doctrine of "La Darar" (no harm should be caused or tolerated) is fundamental to the legal system
and establishes that any action—or inaction—that results in harm is subject to liability (Mahjal, 2011).
Similarly, the principle of "Tassbib" (causation) holds individuals accountable for damages that arise
due to their failure to fulfill a recognized duty (Jafari Langarudi, 2009). Judges in Iranian courts
frequently rely on these principles when determining liability for omissions, especially in cases
involving professional responsibilities and public safety concerns. Moreover, Islamic jurisprudence
places a strong emphasis on collective moral and ethical duties, reinforcing the idea that individuals
must act in situations where their intervention could prevent harm. For instance, a physician who
deliberately neglects their duty to treat a patient or a driver who fails to provide assistance at an
accident scene could be held liable under both ethical and legal principles (Carbonnier, 1996).
However, despite these overarching guidelines, Iranian law does not provide a universally applicable
criterion for determining when an omission constitutes a civil offense. The absence of specific
legislation defining the scope of liability for omissions has led to judicial discretion in applying these
principles, resulting in inconsistencies in court rulings (Mazeaud, 1991). In contrast, French law relies
more strictly on statutory provisions and case law precedents to determine whether an omission is
legally actionable.

French law adopts a more structured and codified approach to civil liability for omissions, with a
strong emphasis on fault. The French Civil Code, particularly Article 1240, stipulates that any person
who causes harm through an act or omission is liable for compensation if fault can be established
(Savatier, 1974). Unlike Iranian law, which integrates ethical considerations, French courts generally
require a legally defined duty to act. For example, certain professionals, such as doctors and
employers, have an explicit obligation to intervene in specific situations, and failure to do so may
result in civil liability. Moreover, French law recognizes the concept of "abus de droit" (abuse of
rights), which allows courts to impose liability for omissions that contradict reasonable societal
expectations (Bahrami Ahmadi, 2016). Additionally, the French legal system criminalizes the failure
to assist a person in danger, underscoring the ethical dimensions embedded in its civil liability
framework. This principle is particularly evident in cases where individuals have a moral but not
necessarily legal duty to act, such as in emergencies where rendering aid could prevent further harm.
Nonetheless, French courts remain cautious in attributing liability for omissions, as the burden of
proof remains on the claimant to demonstrate that the defendant’s inaction directly caused the harm
(Shahabi, 1986). This distinction makes the French system more restrictive in recognizing liability
for omissions compared to the Iranian legal framework.

A comparative analysis of Iranian and French law reveals both similarities and differences in their
approaches to liability for omissions. Both systems acknowledge that failing to act in certain
situations can lead to civil liability, but their underlying legal philosophies diverge significantly.
Iranian law incorporates Islamic legal principles and ethical considerations, allowing for broader
interpretations of liability, whereas French law adheres to a structured fault-based model with
defined statutory provisions (Akhound Khorasani, 2027). One of the primary differences between the
two systems is the extent of judicial discretion; Iranian courts often rely on broad jurisprudential
principles, while French courts require more specific legal criteria to establish liability. Another
major difference is the treatment of ethical and moral duties. Iranian law tends to impose liability in
a wider range of cases based on ethical obligations, while French law limits liability to situations
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where a clear legal duty exists. This distinction reflects the differing philosophical foundations of the
two legal systems—one grounded in Islamic ethics and the other in a secular, codified legal
framework (Mohaghegh Damad, 2021). Despite these differences, both jurisdictions face similar
challenges in defining the boundaries of liability for omissions, particularly in cases where moral and
legal obligations intersect.

One of the persistent challenges in both legal systems is the lack of a universally accepted standard
for determining when an omission constitutes a civil wrong. Courts in both Iran and France
frequently struggle with cases where inaction is passive rather than active, making it difficult to prove
causation and attribute liability (Katouzian, 2016). Another challenge involves customary and ethical
duties, which are often undefined in legal codes but still influence judicial decisions. In many cases,
courts rely on societal norms and expectations to determine whether a failure to act is legally
actionable. Additionally, the increasing complexity of modern professional and commercial
relationships necessitates more precise legal guidelines for defining responsibilities related to
omissions. Legal scholars and policymakers in both jurisdictions continue to explore potential
reforms that could establish clearer criteria for liability in omission cases. Such reforms could
improve legal predictability and reduce inconsistencies in judicial rulings (Rahpeyk, 2016). As
societies become more complex and interconnected, the need for well-defined legal frameworks
addressing omission-based liability will become increasingly important, making this a critical area
of legal scholarship and legislative development.

In conclusion, the study of civil liability for the omission of ethical and customary duties in Iranian
and French law underscores the complex interplay between legal doctrine, ethics, and societal
expectations. Iranian law integrates religious and ethical principles into its civil liability framework,
while French law maintains a strict fault-based system that places greater emphasis on explicit legal
duties. Despite these differences, both legal systems recognize that in certain circumstances,
omissions can give rise to liability, particularly when an individual has a clear duty to act. However,
defining the precise conditions under which an omission constitutes a legal wrong remains a
significant challenge in both jurisdictions. As legal systems continue to evolve, addressing the
complexities of omission-based liability will require further judicial interpretation, legislative
refinement, and academic inquiry. This study contributes to comparative legal scholarship by
highlighting the theoretical and practical dimensions of civil liability for omissions, offering insights
into the ongoing legal discourse surrounding the balance between personal responsibility, ethical
considerations, and legal obligations.
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