@ N
Q)
Comparative Studies
in Jurisprudence,
Law, and Politics
.
\_/

Right of Bodily Autonomy and Its Interference with Marital
Rights

1. Zahra Karami: Ph.D. Student, Department of Private Law, Alborz Campus, University of Tehran, Tehran, Iran
2. Hassan Badini*: Associate Professor, Department of Private and Islamic Law, Faculty of Law and Political Science,
University of Tehran, Tehran, Iran. Email: hbadini@ut.ac.ir (Corresponding Author)

ABSTRACT

The right of bodily autonomy is one of the fundamental individual rights, founded on the principles of
human dignity, freedom, and physical independence, and it is recognized in various legal systems. This
right, which is defined as the individual's absolute authority over their body and decision-making
concerning it, comes into conflict within the domain of marital rights, particularly with obligations such
as spousal compliance and the right to sexual relations. This article aims to analyze this conflict and
delineate its scope and limitations by addressing the question: To what extent can the right of bodily
autonomy interfere with marital rights and obligations in a legal system, and in the case of conflict, which
right takes precedence? The findings of the study reveal that in the legal system of Iran, the right of bodily
autonomy is implicitly acknowledged; however, it faces limitations within the framework of marital
obligations. Specifically, the concept of compliance (tamkin) and the obligation to engage in marital
relations can, in certain instances, contradict an individual's right over their own body. Marriage imposes
certain limitations on bodily autonomy, yet these restrictions must be based on mutual consent and with
respect for the human dignity of both spouses. The imposition of marital duties without regard for
individual autonomy may lead to violations of fundamental rights and harm the institution of the family.
This study emphasizes the necessity of balancing individual freedoms with marital rights and calls for a
re-evaluation of the regulations related to this issue.
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EXTENDED SUMMARY
The right of bodily autonomy, grounded in the inherent principles of human dignity and individual

freedom, is widely recognized in contemporary legal theory as a core personal right. It refers to the
capacity of individuals to make decisions about their bodies without external coercion. In Iran’s legal
context, this right is both implicitly protected and explicitly constrained, especially within the
framework of marital relations. The interplay between bodily autonomy and marital obligations
reveals a legal and ethical tension, particularly in cases involving compliance (tamkin), sexual
obligations, and medical decisions such as cosmetic surgery or gender reassignment. The notion that
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individuals possess a proprietary relationship over their bodies has gained increasing attention in
Iranian jurisprudence, where bodily autonomy is treated as a form of intrinsic ownership, akin to
dominion over private property. The traditional rule of "al-nas musallatin ‘ala anfusihim wa
amwalihim" affirms a person's authority over their own body, yet this authority is limited by
overriding legal principles, such as the prohibition of harm (1a darar), and by familial obligations
that arise upon marriage (Safaei, 2004; Safaei & Ghasemzadeh, 2024). Classical and modern
jurisprudential analyses have wrestled with reconciling bodily sovereignty with conjugal duties, often
interpreting bodily integrity as a moral and legal right that may be overridden when the welfare of
the family is at stake, or when the spouse’s rights are compromised (Badini & Banshi, 2021; Jafari
Tabar, 2007; Pilvar, 2014).

From a jurisprudential standpoint, the right to bodily autonomy in the marital context is challenged
by the husband’s legal role as the head of the household and the mutual duties enshrined in the civil
code. According to Article 1108 of the Iranian Civil Code, a wife who unjustifiably refuses to fulfill
marital duties is not entitled to financial maintenance. Nonetheless, such statutory obligations must
not be interpreted as the absolute forfeiture of bodily autonomy. Both spouses maintain legal
sovereignty over their bodies, but this sovereignty is conditioned by the principle of "ma‘ruf," or
fairness and social acceptability, which implies that neither party may exercise their rights in a way
that causes harm to the other. This dual recognition of individual and marital rights is echoed in
interpretations of Articles 1103 and 1130, which reference mutual respect and hardship as grounds
for legal relief (Mirkhani, 2000). A wife’s decision to undergo elective procedures like plastic surgery,
when done without her husband’s consent and with significant impact on conjugal life, raises legal
questions about misuse of rights and potential grounds for invoking marital hardship. The law's
silence on the necessity of spousal consent for such procedures invites varying judicial
interpretations and highlights a critical area of ambiguity in family law.

The extent of bodily autonomy further complicates itself in cases involving irreversible medical
interventions, such as organ donation and gender reassignment. The permissibility of such actions
depends not only on the individual’s right to bodily control but also on their potential impact on
conjugal harmony. For instance, organ donation, particularly when voluntary and non-urgent, can
interfere with the spouse’s right to enjoyment of conjugal life, particularly if it results in the donor's
diminished ability to fulfill marital duties. While the principle of "1a darar" justifies restricting bodily
autonomy when it leads to significant harm, there are situations where greater social or ethical
goods—such as saving a life—may override conjugal claims. Some scholars advocate for prioritizing
life-saving acts over spousal claims in accordance with Islamic jurisprudence, which values
preservation of life as a supreme good (Alian Nezhadi, 1997; Asefi & Emami, 1984; Khomeini, 2005).
Similarly, gender reassignment surgeries pose unique challenges when the individual is married.
Iranian courts tend to allow such procedures if medically justified, but increasingly consider the lack
of spousal consent as a significant barrier, especially when the procedure undermines existing
marital and parental responsibilities (Mohaghegh Damad, 2004; Rouzbahani & Kavand Borujerdi,
2015).

Moreover, the concept of marital leadership and spousal consultation in bodily decisions has a long-
standing theological and legal basis in Islamic jurisprudence. The Qur’anic notion of "qawwamiun,"
which assigns leadership of the family to men due to their financial responsibilities, has been
interpreted as justifying a husband’s involvement in critical decisions affecting the wife’s body and
family life. However, this authority does not equate to ownership or unlimited control; rather, it
implies a duty of care and stewardship guided by the principles of justice, consultation, and mutual
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respect (Tabataba'i, 1984, 1990). In practice, decisions such as elective surgeries with potential
repercussions for the conjugal relationship require dialogue and mutual agreement. The Iranian
legal system increasingly aligns with this interpretation by encouraging, though not mandating,
spousal consent in elective bodily decisions. Medical protocols, though not legally binding, often
require a spouse’s signature, reflecting the sociocultural emphasis on marital cooperation, even if
such requirements exceed the scope of formal law.

In the context of ethical family life and the Islamic legal tradition, the principle of "husn al-
mu asharah" (good cohabitation) serves as a crucial standard for assessing bodily interventions. Acts
that violate this principle—such as undergoing extreme cosmetic surgeries without consulting one’s
spouse or making unilateral bodily decisions that disrupt marital intimacy—may be deemed forms
of spousal misconduct. Article 1103 of the Iranian Civil Code underscores the expectation of mutual
support and harmonious living, and failure to observe this duty may legally justify claims of spousal
abuse or disobedience. The emphasis on familial solidarity and mutual sacrifice elevates the standard
for individual behavior in marriage, making autonomy a negotiated rather than absolute value.
Consequently, decisions that may appear to be personal are often recast as relational, especially when
they bear on the emotional or sexual wellbeing of one’s partner (Katouzian, 2007; Shoja'purian, 1994,
2010).

The legal and ethical complexities discussed above underline the necessity of a nuanced
understanding of bodily autonomy within the marital context. While Iranian law acknowledges
individual sovereignty over one's body, this acknowledgment is not unbounded. Instead, it is
contingent on a matrix of obligations, social norms, and legal constraints that prioritize familial
integrity and mutual respect. Whether in the case of plastic surgery, organ donation, or gender
reassignment, the guiding principle remains a balance between autonomy and obligation. Legal
reform in this area must aim at codifying standards that safeguard both individual rights and
conjugal responsibilities, perhaps through the institution of legally enforceable consultation
mechanisms or compensatory remedies. In doing so, the law can better reflect the ethical realities of
intimate partnerships, ensuring that personal freedoms do not inadvertently erode the foundations
of marital commitment and mutual dignity.

In conclusion, the right to bodily autonomy, though inherently linked to the individual’s dignity and
legal agency, does not operate in a vacuum. Within the context of marriage, this right must coexist
with the reciprocal duties that define marital life. Achieving this balance requires a legal framework
that is both protective of individual freedoms and responsive to the relational dimensions of conjugal
existence. The absence of explicit statutory guidance on issues like spousal consent for cosmetic
procedures or irreversible surgeries presents both a legal gap and an opportunity. Legislators and
courts must respond by articulating clear standards that uphold mutual respect, promote informed
consultation, and provide remedies in cases of harm. Only through such an integrated approach can
the legal system honor the dual imperatives of autonomy and relational responsibility.
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