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ABSTRACT

Divorce, as one of the most significant familial crises, transforms the structure of parental duties and rights toward
children. Within this transformation, the maternal role—which prior to divorce was characterized by natural,
emotional, and social coherence—faces multiple legal and legislative obstacles in the post-divorce context. The
Iranian legislator’s policy in the Family Protection Act, particularly in its 2012 enactment, demonstrates a focus on
custody as the primary manifestation of motherhood, while other essential aspects such as participation in daily
decision-making, education, supervision, and even breastfeeding have either been neglected or marginalized. This
article employs a descriptive—analytical method and draws upon jurisprudential, legal, and comparative sources to
conduct a critical examination of the legislative policies in this area. The findings indicate that the Iranian legislature
has failed to adopt a comprehensive approach toward the maternal role after divorce. In practice, by reducing this
role to custody and visitation, the legislature has distanced itself from realizing gender justice, the best interests of
the child, and structural coherence following the disintegration of the family. In conclusion, the article offers
legislative reform proposals emphasizing the recognition and reinforcement of the overlooked maternal roles.
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EXTENDED SUMMARY
The institution of motherhood, rooted in natural, emotional, and social dimensions, faces notable

transformations and challenges in the post-divorce context, particularly within Iran’s legal
framework. Although the pre-divorce maternal role is recognized and respected, post-divorce
policies in Iran largely reduce this role to mere custodial duties, sidelining essential aspects such as
emotional attachment, daily decision-making, and educational involvement. The 2012 Family
Protection Act demonstrates this restrictive approach by primarily emphasizing custodial
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assignments and failing to provide adequate legal support for broader maternal engagement with the
child. For instance, the requirement for a divorced mother to remain unmarried in order to retain
custody undermines her autonomy and subjects her to discriminatory legal conditions (Bagherzadeh,
2021). Additionally, while fathers maintain full guardianship rights, mothers are legally barred from
participating in key decisions regarding their children’s education, medical treatment, or travel—
even when they have physical custody (Ebadi, 2020). These limitations raise critical questions about
gender justice, child welfare, and the equitable distribution of parental responsibilities post-divorce,
highlighting an urgent need for legal reforms that recognize the full spectrum of maternal roles.
The psychological and social dimensions of motherhood extend far beyond physical custody.
Sociologists and psychologists have emphasized the importance of the mother-child bond for healthy
emotional development, identity formation, and behavioral regulation (Bada, 2014; Giddens, 2018).
In many Islamic jurisprudential sources, the mother’s role is not confined to childbirth but includes
nurturing, breastfeeding, moral education, and emotional support (Alizadeh, 2021). Despite this,
Iranian legal codes have failed to account for or institutionalize the emotional labor and caregiving
contributions of mothers following divorce. Instead, these contributions are either invisible in
legislation or only minimally addressed. For example, laws provide no explicit recognition of
breastfeeding as a right or duty and fail to include corresponding support mechanisms for mothers
undertaking such roles (Shahidi, 2016). This legal silence perpetuates a narrow and patriarchal
interpretation of motherhood that diminishes women’s status in both legal and societal frameworks.
The absence of formal acknowledgment for the emotional and pedagogical contributions of mothers
creates a legal vacuum that jeopardizes not only maternal rights but also child development and
societal well-being (Parsons, 1955).

A comparative review of Iran’s three major Family Protection Acts—enacted in 1967, 1975, and
2012—reveals a regressive trajectory regarding maternal rights. The 1975 law, which introduced a
more balanced framework, recognized the mother’s right to custody until age seven and emphasized
judicial discretion in assessing the child’s best interest (Ebadi, 2020). However, the 2012 law
regresses by conditioning maternal custody on marital status and maintaining exclusive paternal
authority in guardianship decisions (Z. Hosseini, 2021). This regression is particularly visible in the

treatment of legal guardianship (.¥;), which remains solely in the hands of the father or paternal

grandfather, regardless of the mother's custodial role. In practical terms, this denies the mother the
legal authority to make critical decisions about her child’s life, such as changing schools or seeking
medical care. Such inconsistencies between responsibility and legal power create an environment
where mothers are held accountable for a child’s well-being without being empowered to act in the
child’s best interests (Safaei & Emami, 2021). These structural contradictions undermine the
principle of gender equity and hinder efforts to align Iranian law with modern understandings of
family, parental roles, and children's rights.

Iran’s current legislative approach also fails to meet international human rights and child welfare
standards. Conventions such as the United Nations Convention on the Rights of the Child (1989)
require that custody decisions prioritize the child’s emotional and psychological needs and maintain
continuous contact with both parents, particularly the primary caregiver (Committee on the Rights of
the Child, 2005). Yet Iranian policies often disrupt these bonds by allowing fathers to deny visitation
or by interpreting a mother’s remarriage as grounds for revoking custody (Bagherzadeh, 2021). This
contrasts sharply with practices in other jurisdictions. For instance, in Tunisia and France, courts
employ a shared custody model that emphasizes joint decision-making and parental equality
(Charrad, 2001; Dekeuwer-Defossez, 2005). In Germany and Sweden, legal reforms have
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institutionalized shared guardianship and extended financial and social support to single mothers,
enabling them to meet caregiving obligations without experiencing economic hardship (Unicef,
2020). These countries underscore the importance of treating motherhood as a dynamic and
participatory institution, which is essential for both child welfare and gender equality. Iran’s
reluctance to embrace similar reforms reflects a broader resistance to feminist legal theory and
progressive family policy.

Beyond legal inconsistencies, there is a glaring absence of systemic financial and social support for
custodial mothers in Iran. Although some laws, such as the 2004 Act on Supporting Female-Headed
Households, have attempted to offer limited welfare assistance, these measures remain fragmented,
conditional, and inadequate for most divorced mothers (Moradi, 2019). Financial insecurity is further
exacerbated by unreliable alimony and child support enforcement, which disproportionately affects
women with limited employment opportunities. In contrast, welfare states like Sweden and Canada
have implemented robust support systems—including parental subsidies, housing support, and
childcare assistance—to ensure that single mothers are not economically penalized for fulfilling their
maternal duties. Moreover, Iranian legal discourse often fails to acknowledge the economic
dimension of maternal work, including breastfeeding and emotional labor, which has real costs in
time, effort, and resources (Shaayesteh, 2021). The lack of recognition or compensation for these
forms of caregiving not only devalues women's labor but also deepens the legal and social
vulnerability of divorced mothers.

To rectify these legislative shortcomings, a multi-dimensional policy strategy is essential. This should
begin with a legal redefinition of the “best interest of the child” to incorporate psychological,
emotional, and developmental benchmarks developed in consultation with child welfare experts
(Rezvanipour, 2021). Additionally, the legal system must move toward recognizing joint
guardianship, particularly when mothers are the primary custodians. This would entail amending
articles in the Civil Code to allow shared legal authority in educational, medical, and residential
matters. Legislative reforms should also explicitly address maternal rights to breastfeeding,
emotional care, and cultural participation in the child’s upbringing (Nazemi, 2023). Furthermore,
the establishment of a national fund to support custodial mothers—covering basic living costs,
healthcare, and education—could serve as a vital safety net for families affected by divorce (Karimi,
2022). Complementary measures, such as the criminalization of parental interference in visitation
rights or derogatory conduct that undermines maternal authority, would provide enforceable
safeguards against psychological abuse and relational sabotage (Mohammadi, 2021). These reforms
must be integrated with judicial training programs, cultural awareness initiatives, and public
education campaigns that emphasize maternal equality and post-divorce family stability.

In conclusion, the current legislative framework in Iran inadequately supports the diverse and
evolving role of mothers after divorce. It tends to prioritize formal custody while neglecting
emotional, psychological, and social responsibilities. This fragmented approach undermines both
child welfare and gender equity, reflecting a legal philosophy rooted in patriarchal norms rather than
contemporary family realities. In contrast, legal systems in various countries have progressively
redefined maternal roles through shared parental responsibilities, financial support mechanisms,
and inclusive legal rights frameworks. A reformed Iranian policy must take a holistic view,
integrating legal, social, and cultural dimensions of motherhood. Only through comprehensive
legislative amendments, institutional support, and cultural change can the maternal role be fully
recognized, respected, and protected in the post-divorce family structure.
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