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ABSTRACT

Criminal liability constitutes the boundary between crime and punishment and refers to the obligation and
commitment of an individual who possesses understanding, free will, and responsibility to be accountable for the
consequences of their personal actions. In French law, the criminal liability of legal persons is regarded as an
objective, rather than a subjective, matter. Pursuant to Article 121-2 of the new French Penal Code, legal persons—
excluding the State—are considered criminally liable for acts committed by their agents and representatives on
behalf of the legal entity. The criminal liability of legal persons does not preclude the criminal liability of natural
persons, whether as principal offenders or accomplices. The new Penal Code has drawn upon criminological
doctrines, particularly the modern neoclassical school and the movement for a new social defense, and the influence
of these doctrines on the acceptance of criminal liability for legal persons reflects the impact of criminological
perspectives on criminal law. Furthermore, the institution of criminal liability seeks to protect the rights of victims
against the harm and damage caused by legal persons, particularly in cases of fatal incidents, while also manifesting
the principle of equality of all before the law in judicial authorities’ treatment of the criminal liability of legal
persons.
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EXTENDED SUMMARY
The criminal liability of legal persons in the French criminal system is a complex construct rooted in

historical evolution, doctrinal debates, and the interplay between public and private interests.
Historically, the notion of holding collective entities accountable can be traced back to pre-
Revolutionary France, when towns, guilds, and other legal persons could be sanctioned through
measures such as fines, confiscations, or even the demolition of city walls (Desportes & Le Gunehec,
1995; Stefani et al., 2008). In the aftermath of the 1789 Revolution, legal thought shifted toward
limiting liability to natural persons, confining legal entities to civil obligations while occasionally
imposing administrative sanctions (Desportes & Le Gunehec, 1995). This reflected the prevailing
perception that only human beings possessed the requisite intent for criminal responsibility.
Nonetheless, early legal codes, including Hammurabi’s Code and certain provisions in Islamic
criminal law, recognized forms of public legal person liability, such as the state’s obligation to pay
blood money when the perpetrator of a homicide could not be identified (Ashoori, 1980). By the late
20th century, French law underwent a paradigm shift, influenced by criminological movements like
the neoclassical school and the new social defense, culminating in Article 121-2 of the modern Penal
Code, which established that all legal persons, except the State, could be criminally liable for acts
committed on their behalf. This legislative evolution aimed not only to deter corporate and
institutional misconduct but also to ensure the protection of victims’ rights and the principle of
equality before the law (Ashoori, 1977).

The theoretical foundation of legal personality underpins the entire discussion of corporate criminal
liability. Legal personality is defined as the capacity to hold rights and duties and to exercise them
directly or indirectly (Emami, 1975), and can be conferred upon collections of assets or groups of
individuals organized for a specific purpose (Moutameni Tabatabaei, 1994). Scholars have long
debated whether legal persons are real entities with an independent will and interests distinct from
those of their members (Safarian), or merely fictional constructs recognized by law for convenience
(Pradel, 1999). The “real” theory posits that a legal person exists autonomously and may have
collective interests that diverge from those of individual members, justifying independent
responsibility. In contrast, the “fiction” theory holds that only natural persons can truly bear rights
and duties because will is an indispensable precondition for responsibility, and thus legal personality
is a legal construct without consciousness (Picard, 1993b). These theoretical perspectives have direct
implications for the scope and nature of corporate liability, influencing judicial reasoning in cases
involving legal entities.

The scope of criminal liability for legal persons in France is broad under Article 121-2, encompassing
both public and private legal entities, with the notable exception of the State. This provision allows
prosecution for both completed and inchoate offences, and liability may arise whether the legal
person is the direct perpetrator or an accomplice through encouragement or assistance (Stefani et al.,
2008). While the State is exempt due to its role as guardian of the public interest and enforcer of
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criminal justice, other public bodies and institutions performing delegable public services can be
held accountable. This reflects a commitment to the principle of equality before the law, eliminating
the historical asymmetry between public and private actors (Cuyon, 1993). The law’s reach includes
commercial corporations, non-profit organizations, political parties, and trade unions, regardless of
whether their objectives are economic or non-economic (Desportes & Le Gunehec, 1995).
Complexities arise in corporate group contexts, where subsidiaries may act under the directive of a
parent company; holding only the subsidiary liable could undermine fairness if it functioned merely
as an instrument of the parent (Pariente, 1993). In such cases, justice demands extending liability to
the parent entity when it orchestrates or benefits from the criminal conduct.

Public legal persons, except for the State, also fall within the ambit of criminal liability under Article
121-2. While some argue that the sovereignty of the State precludes it from punishing itself, this
reasoning is weakened by the fact that the State already accepts civil liability in certain contexts
(Desportes & Le Gunehec, 1995). Historically, public entities with distinct collective wills and financial
autonomy have been subject to compensatory obligations, a concept evolving toward broader
accountability as societal expectations of fairness and justice have expanded (Picard, 1993a). The
modern trend reflects the idea that all entities—public or private—that can act and cause harm should
be subject to penal norms. This convergence of civil and criminal accountability is part of a broader
shift from personalizing responsibility toward recognizing the social dimension of collective actions,
where harm by institutional actors is viewed as a societal problem necessitating legal redress.
Sanctions applicable to legal persons in the French system are diverse and designed to address both
retributive and preventive aims. The Penal Code distinguishes between criminal and contraventional
penalties, without rigid separation between felonies and misdemeanors for legal entities (Marchand,
1989). Financial penalties are prominent; fines for legal persons can be quintuple those for natural
persons, reflecting their greater financial capacity (Boizard, 1993). Confiscation of illicit goods,
instruments, or proceeds of crime serves both punitive and preventive functions (Levasseur &
Montreuil, 1994), with the property transferred to the State without tax relief for the loss. Dissolution
of the legal person, akin to the “death penalty” for corporations, is reserved for entities created for
criminal purposes or whose main activities have become criminal, although courts are urged to
interpret this sanction narrowly to respect the principle of lenity (Bouloc, 1993). Other penalties
include prohibitions on engaging in certain professional or social activities (Pradel, 1999), which can
serve preventive purposes but may face compliance challenges (Boizard, 1993). Collectively, these
sanctions aim to ensure that legal persons cannot evade justice due to their abstract nature, and they
reflect a legislative intent influenced by neoclassical principles.

The development of corporate criminal liability in France reflects a balancing act between legal
theory, practical enforcement needs, and societal values. On one hand, the acceptance of liability for
both private and public legal persons (with the State as the sole exception) aligns with modern
understandings of equality before the law and the social responsibility of powerful organizations
(Cuyon, 1993). On the other hand, the nuanced application of sanctions, especially in complex
corporate structures, reveals an ongoing struggle to reconcile collective punishment with individual
fairness. The theoretical divide between real and fictional views of legal personality continues to
inform debates over whether such entities can truly possess the mental element required for criminal
responsibility (Pradel, 1999; Safarian). Moreover, the incorporation of criminological theories into
the Penal Code demonstrates an openness to interdisciplinary insights, aiming to create a legal
framework that is both just and effective in deterring harmful corporate conduct.

Yva




il Syl PLES 3 By A ST 2o iy

In conclusion, the French approach to the criminal liability of legal persons represents a significant
evolution from historical resistance to collective punishment toward a comprehensive regime
recognizing the capacity of corporations and institutions to cause serious harm. The legal framework
seeks to integrate doctrinal clarity, practical enforceability, and normative goals such as fairness,
equality, and victim protection. By codifying liability in Article 121-2 and detailing applicable
sanctions, the system aspires to hold legal persons accountable in a manner proportionate to their
social and economic power. This reflects a broader global trend toward recognizing that in modern
economies and governance structures, collective entities wield influence and capabilities that can
rival or exceed those of individuals, and therefore must bear corresponding legal responsibilities.
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