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ABSTRACT

Fundamental human rights, as inalienable and non-derogable rights, occupy a central position in both international
and Islamic legal systems. These rights not only serve as guarantees for the inherent dignity of human beings but
also leave profound and far-reaching effects on the legal structures of both systems. In the international human
rights system, fundamental rights, due to their jus cogens nature, play a pivotal role in the international
responsibility of states and exert wide-ranging influence in areas such as humanitarian law, international trade,
universal criminal jurisdiction, and the limitation of state sovereignty. In the Islamic human rights system as well,
drawing on sources such as the Qur’an, the Sunnah, and ijtihad, fundamental rights are recognized as rights
originating from human nature and divine will. The effects of these rights in Islamic jurisprudence and legal
principles are reflected through doctrines such as the prohibition of harm (la darar), justice, restitution of rights,
and respect for human life. Despite commonalities such as human dignity and universality of scope, significant
differences are observed in the logic of derivation, scope of application, and implementation of these rights in the
two systems. These differences, in practice, result in distinct legal, social, and executive consequences, the analysis
of which provides a proper pathway for intercultural dialogue and the promotion of a shared understanding of
justice and human rights.
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EXTENDED SUMMARY
The question of fundamental human rights represents one of the most debated issues within
comparative jurisprudence, as it intersects legal philosophy, international law, and Islamic
jurisprudence. At the core, these rights are regarded as non-derogable, inalienable entitlements
flowing from the inherent dignity of human beings, and are treated as the foundation of both
international human rights instruments and Islamic legal doctrines. The article under discussion
takes a comparative perspective to analyze the scope, foundations, and effects of fundamental rights
within the international human rights system and the Islamic human rights framework. In the
international context, fundamental rights are typically embedded in treaties such as the
International Covenant on Civil and Political Rights (1966) and are elevated to the level of jus cogens
norms, non-derogable under any circumstance, including war or emergency. Authors such as Hanif
emphasize that these norms, described under Article 53 of the Vienna Convention on the Law of
Treaties (1969), are universally binding, and rights such as the prohibition of torture, slavery, and
arbitrary deprivation of life are considered beyond the reach of state derogation (Hanif & Jalali,
2022). Conversely, within Islamic jurisprudence, fundamental rights are interpreted as flowing from
divine sources: Qur’an, Sunnah, and the rational faculty of human beings, reinforced by juristic
principles such as la darar (no harm), la haraj (no undue hardship), and maqasid al-shari‘ah (the
higher objectives of Islamic law). For example, Jafari demonstrates in his study of Imam Ali’s Charter
to Malik al-Ashtar that Islamic conceptions of rights not only align with modern formulations but in
some respects surpass them in prioritizing justice, equality, and the protection of the vulnerable
(Jafari Lankarani, 1999). Thus, while the two systems converge on dignity as the basis of fundamental
rights, they diverge in their conceptual foundations, interpretive methodologies, and mechanisms of

implementation.
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In terms of philosophical underpinnings, international human rights law locates the justification of
fundamental rights within classical and modern ethical traditions that emphasize human dignity,
rational autonomy, and the priority of moral claims. The works of Kant, Locke, and more recently
Scanlon and Dworkin, stress that rights are not contingent on social utility but are binding principles
that trump collective goals (Dworkin, 2008; Scanlon, 2024). Gewirth, for instance, argues that
practical reason itself validates human rights as indispensable conditions for agency (Gewirth, 1996),
while Neumayer emphasizes that such rights are indispensable in the protection of human dignity
against political and security trade-offs (Neumayer, 2013). In Islamic jurisprudence, the
philosophical grounding differs but remains no less robust, combining divine revelation with human
reason. Hallaq and Kamali, among others, demonstrate that Islam envisions rights as rooted in the
primordial nature (fitrah) of human beings, sanctified by God, and binding upon rulers and
communities alike (Hallag, 2004; Kamali, 2002). The Qur’anic proclamation “We have honored the
children of Adam” (Qur’an 17:70) becomes a textual foundation for a broad framework of rights
including life, dignity, freedom of belief, and justice, which transcend mere human conventions
(Sachedina, 2009). Islamic scholars such as Tabatabai and Jafari Lankarani highlight that reason
itself, alongside revelation, affirms the necessity of fundamental rights, enabling jurists to recognize
their binding force even when explicit scriptural texts are absent (Jafari Lankarani, 1999; Tabatabai,
1996). This dual grounding in revelation and reason gives Islamic rights both a transcendent and
rational legitimacy that is distinct from the secular philosophy of the international system.

Another major component of this comparative analysis lies in the distinctive features and operational
mechanisms of fundamental rights within each framework. In international law, these rights are
characterized by their absolute nature, universality, and enforcement mechanisms. As Cassese,
Meron, and Bianchi argue, they are immune from derogation, even in emergencies, and are
recognized as jus cogens norms that override conflicting treaties and practices (Bianchi, 2008;
Cassese, 2005; Meron, 1986). Their universality ensures their applicability to all human beings,
irrespective of nationality, culture, or religion, as emphasized by Clapham and Donnelly (Clapham,
2006; Donnelly, 2003). Moreover, their absoluteness is exemplified by the prohibition of torture,
which remains non-derogable even against terrorism suspects, as Rodley observes (Rodley, 2009).
These rights are not merely aspirational but are enforceable through institutions such as the UN
Human Rights Committee, the European Court of Human Rights, and the International Criminal
Court, as Shelton underlines (Shelton, 2009). By contrast, Islamic law frames fundamental rights
within the divine-human covenant, granting them features such as divinely sanctioned origin,
universality grounded in shari‘ah, and an intrinsic link between rights and duties. Scholars like
Baderin and An-Na‘im note that while universality in Islam applies to all humans, rights are
interpreted within the framework of Islamic law (An-Na’im, 2008; Baderin, 2003). Importantly, Islam
places emphasis on the interplay between rights and obligations: the right to life is inseparable from
the duty to respect life, thereby embedding ethical accountability within the rights framework (Auda,
2008). Moreover, flexibility through juristic tools like maqgasid al-shari‘ah allows for dynamic
interpretation of rights in response to changing circumstances (Al-Shatibi, 1997; Auda, 2007). Hence,
while international law stresses universality and enforcement through institutions, Islamic law
emphasizes divine origin, moral duties, and interpretive adaptability.

The effects of fundamental human rights in international law are particularly visible in domains such
as state responsibility, treaty law, trade, immunities, humanitarian law, and environmental law.
Crawford explains that violations of jus cogens rights such as genocide or slavery trigger specific
obligations on all states to cooperate in ending the wrongful act and to refrain from recognition
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(Crawford, 2013). Under the Vienna Convention, any treaty conflicting with a jus cogens norm is void
ab initio, preventing states from legitimizing violations of fundamental rights through agreements
(Aust, 2013; Villiger, 2009). In international economic law, fundamental rights shape legitimacy by
excluding “odious debts” or contracts derived from gross rights violations (Muchlinski, 2001;
Schlemmer, 2008). Case law has also eroded sovereign immunities when fundamental rights such as
the prohibition of torture are at stake, as highlighted by Fox (Fox & Webb, 2013). Moreover,
transnational corporations are increasingly bound by the UN Guiding Principles on Business and
Human Rights, with cases like Nevsun in Canada demonstrating accountability for complicity in
forced labor (Deva, 2012; Ruggie). Fundamental rights further intersect with humanitarian and
environmental law: Boyle and Knox argue that climate-related threats to survival now implicate jus
cogens obligations, extending fundamental rights to environmental protection (Boyle, 2012; Knox,
2014). Similarly, conditionality clauses in EU and AU treaties link economic cooperation to respect
for fundamental rights (Bartels, 2005; Salomon, 2007). These diverse impacts reveal that
fundamental rights underpin legitimacy across multiple dimensions of international law.

In the Islamic human rights framework, the effects of fundamental rights are realized primarily
through jurisprudential doctrines and limitations on state authority. Foundational jurists such as al-
Ghazali and al-Shatibi established maqasid al-shari‘ah as encompassing protection of religion, life,
intellect, progeny, and property, all of which map onto modern fundamental rights (Al-Ghazali, 1997;
Al-Shatibi, 1996). The principle of la darar prohibits harmful laws or policies, thus mandating respect
for core human rights even against state interests (Hallaq, 2009; Kamali, 2006). Doctrines such as la
haraj prohibit unbearable hardship, and the theory of tasahum (balancing conflicting interests)
prioritizes preservation of life and dignity over rigid application of penal laws (Saeed, 2007;
Ssenyonjo, 2016). Political theorists within Islam, such as Naeini during the Constitutional
Revolution, applied these doctrines to argue for limits on rulers and for popular rights as conditions
of legitimate governance (Naeini, 1909). Contemporary reformers such as Kadivar and Mozaffari
continue this tradition by linking legitimacy to observance of justice and rights (Kadivar, 2001;
Mozaffari, 2014). In family and gender rights, Islamic modernists such as Shaltut, Wadud, and Barlas
have used the maqgasid framework to argue for equality in education, marriage choice, and protection
against violence (Barlas, 2002; Shaltut, 2000; Wadud, 1999). Thus, while enforcement mechanisms
differ, Islamic jurisprudence demonstrates strong internal resources for protecting fundamental
rights and restraining authoritarian tendencies, showing convergence with universal human rights
discourse.

In conclusion, the comparative study of fundamental human rights within the international and
Islamic systems highlights both shared commitments and distinctive differences. Both frameworks
treat these rights as essential to human dignity and beyond legitimate suspension, yet their sources
of legitimacy, philosophical underpinnings, and institutional enforcement mechanisms diverge
significantly. International human rights law emphasizes universality, enforceability, and jus cogens
status, while Islamic jurisprudence emphasizes divine sanction, moral duties, and interpretive
flexibility through shari‘ah principles. The practical effects of these rights, therefore, differ: in
international law, they shape state responsibility, treaty validity, corporate accountability, and
humanitarian norms; in Islamic law, they function through jurisprudential doctrines, moral
accountability, and limits on political authority. Together, the two systems enrich global discourse,
providing complementary visions of how human dignity can be protected and advanced in diverse

cultural and legal contexts.
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