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ABSTRACT

States of emergency, as one of the most complex situations of governance, constitute an arena in which the balance
between maintaining public security and safeguarding fundamental freedoms is challenged. The administrative
police, as the executive arm of the state in managing public order, are vested with broader powers in such
circumstances, which creates the risk of abuse or arbitrary exercise of authority. This study, adopting a comparative
approach, examines judicial oversight of the actions of the administrative police during states of emergency in the
legal systems of Iran and Iraq. The theoretical framework of the study is based on the linkage between the theory of
the rule of law and the theory of the state in exceptional circumstances. The research method is descriptive—
analytical, relying on library data and fundamental legal sources of both countries. The findings reveal that although
both countries, in terms of legal foundations, recognize the legitimacy of judicial oversight, institutional
shortcomings, ambiguities in jurisdiction, and security considerations have limited the effectiveness of such
oversight in practice. As a result, recommendations are provided, including clarification of the scope of
administrative police powers, strengthening of specialized judicial capacities, and the establishment of multi-
layered accountability mechanisms.
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EXTENDED SUMMARY
The judicial oversight of administrative police in states of emergency constitutes a central theme in
comparative public law, especially when examined through the lenses of Iranian and Iraqi legal
systems. Administrative police, as the executive arm of the state in managing public order, inherently
occupy a delicate position that expands dramatically during crises. In ordinary times, their role is
confined to preventive, executive, and administrative measures; yet in emergencies, their powers
intensify, extending into domains such as public safety, civil liberties, and even economic activity.
This expansion brings with it a fundamental tension: the state’s obligation to preserve national
security and order, balanced against the obligation to respect fundamental freedoms and rights of
citizens. In the Iranian context, the Constitution expressly prohibits permanent martial law but
allows temporary restrictions in times of crisis, subject to parliamentary approval and strict time
limitations (Ghasemi, 2019). Likewise, complementary provisions, such as those assigning broad
security responsibilities to the Supreme National Security Council and problem-solving authority to
the Expediency Council, indicate a highly centralized yet rule-bound framework for emergency
governance (Abolhasani, 2016). In Iraq, by contrast, a historical layering of statutory enactments
from the 1930s to the post-2003 federal constitution reveals a shifting, often fragmented landscape
of emergency powers (Al-Ani, 2010). These contrasting trajectories create an important opportunity
for comparative analysis, highlighting how each state has sought to legitimize, regulate, and
circumscribe administrative police action under the extraordinary pressures of war, insurgency, or
natural disaster.
The theoretical foundation of judicial oversight in emergencies rests on the competing imperatives
of sovereignty and legality. Classical jurisprudence and modern constitutional theory converge on
the idea that emergencies constitute “exceptions” that test the limits of the rule of law. Within Iranian
and Iraqi jurisprudence, this tension is vividly illustrated by the dual imperatives of security and
liberty, which coexist uneasily in the doctrine of administrative policing. On one hand, the
administrative police are tasked with ensuring stability and preventing disorder; on the other, their
interventions—by nature discretionary, unilateral, and often coercive—pose inherent risks to
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individual rights. Scholars emphasize that the only legitimate means of reconciling this paradox is
through robust judicial oversight, capable of evaluating whether executive action adheres to
principles of proportionality, necessity, and legality (Gross & Ni Aoldin, 2006). Moreover, the
literature demonstrates that in both countries, judicial oversight is not simply a formal safeguard but
also a source of political legitimacy, since it signals that even in crises, governmental power remains
tethered to legal accountability (Al Mahdawi, 2015). The Iranian system invests heavily in the
Administrative Justice Court, empowered to scrutinize administrative acts against constitutional
and statutory norms. Iraq, by contrast, has oscillated between centralizing oversight in specialized
administrative courts and distributing it across federal, appellate, and regional institutions,
particularly after the 2003 transition. The theoretical debate is enriched further by broader
philosophical reflections on states of exception, such as the work of Agamben, which situates
emergency power at the crossroads of law and politics (Agamben, 2005). Thus, judicial oversight
becomes not only a procedural mechanism but also a litmus test for the resilience of
constitutionalism in extraordinary times.

Tracing the historical evolution of administrative police in Iran and Iraq underscores how political
change, ideology, and conflict have shaped the architecture of emergency governance. In Iran, the
institutional legacy stretches from ancient imperial bureaucracies through Islamic institutions of
accountability, such as the hisba and the office of the muhtasib, into the constitutional and modern
republican eras. Each historical stage layered new functions, from safeguarding markets to
overseeing contracts and urban security. Major milestones such as the Constitutional Revolution,
the Pahlavi modernization drive, and the post-1979 Islamic Republic each recalibrated the scope and
ideology of administrative policing, fusing religious legitimacy with bureaucratic centralization
(Cetiner, 2011; Hosseini, 2021; Nouri, 2011). In Iraq, the Ottoman nizamiye model introduced
centralized policing under provincial governors, later transformed by British colonial rule and the
monarchy into a semi-modern bureaucratic system. The Ba‘athist regime then securitized the
administrative police as instruments of authoritarian control, subordinated to political survival and
military dominance (Dawisha, 2009). Following the 2003 U.S. invasion and the adoption of the 2005
federal constitution, decentralization and federalism introduced new dynamics: local and regional
authorities, particularly in Kurdistan, acquired formal policing powers, while national oversight
mechanisms struggled to maintain coherence. These divergent historical experiences profoundly
influence how each system conceives of judicial oversight in emergencies: Iran through a highly
centralized, ideologically infused lens; Iraq through a fragmented, contested framework reflecting
its political volatility.

The legal codification of emergencies and the definition of judicial authority over administrative
police vary significantly between the two systems, though they share structural challenges. In Iran,
constitutional principles such as Article 79 (temporary restrictions with parliamentary approval) and
Article 176 (National Security Council) are complemented by statutory provisions that authorize
deviations from ordinary administrative law under specific conditions. Examples include
exemptions from criminal liability when obeying orders of competent authorities or contractual
flexibilities in public procurement during crises (Ghasemi, 2016; Mirmohammad Sadeghi, 2019). In
Iraqg, a succession of laws from the 1935 Martial Law Ordinance to the 2004 National Security
Defense Order established broad executive powers for controlling mobility, requisitioning resources,
and restricting civil liberties, with varying degrees of judicial oversight (Al Sultani, 2008). Despite
formal provisions, both systems face enduring problems: vague boundaries of authority, political
interference, and institutional limitations on judicial bodies. Scholars note that while Iran’s
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Administrative Justice Court ensures a degree of uniformity and centralized interpretation, it
struggles with caseload delays and limited enforcement capacity (Jamali, 2012). Iraq’s multi-layered
model allows faster localized responses but often generates inconsistency and conflicting rulings
(Khani, 2016). These structural tensions underline the need for both central coherence and
decentralized adaptability in designing effective systems of judicial oversight.

Comparative analysis reveals both convergences and divergences that illuminate the strengths and
weaknesses of each system. Both Iran and Iraq accept the necessity of temporarily expanding
administrative police powers during emergencies, but they diverge on the mechanisms for
legitimization and control. Iran places heavy emphasis on parliamentary approval and centralized
judicial review, thereby reinforcing a unitary, predictable framework. Iraq, shaped by federalism and
diverse political pressures, distributes authority among federal, regional, and local levels, allowing
greater responsiveness to local crises but risking fragmentation (Al Jubouri, 2010; Toranlou, 2015).
Ideologically, Iran grounds legitimacy in a hybrid of religious and constitutional law, while Iraq,
particularly after 2003, relies more on secular constitutionalism, though colored by sectarian and
political divides. From a practical perspective, Iran’s system provides clear legal reference points but
risks rigidity and bureaucratic delay, whereas Iraq’s system offers flexibility but often lacks
uniformity and predictability. These findings suggest that neither system fully resolves the inherent
dilemma of emergency governance: balancing effective executive action with the protection of civil
liberties. Instead, each illustrates different trade-offs, shaped by history, ideology, and institutional
design. In both contexts, however, judicial oversight remains indispensable for legitimizing
emergency measures, preventing abuse, and ensuring that exceptional powers do not become
normalized instruments of governance (Zarei, 2014).

In conclusion, the comparative study of judicial oversight over administrative police in emergencies
in Iran and Iraq demonstrates the enduring centrality of law in times of crisis. Both legal systems,
despite their divergent historical and political contexts, converge on the principle that extraordinary
powers must remain subject to some form of judicial scrutiny. Yet the effectiveness of this oversight
is constrained by institutional limitations, ambiguities in legal frameworks, and the political realities
of crisis governance. Iran’s centralized model offers legal coherence but risks inflexibility, while
Iraq’s decentralized model enhances adaptability but at the cost of consistency. The broader
implication is that any system of emergency governance must strike a delicate balance between
empowering the state to protect its citizens and ensuring that fundamental rights are not
permanently eroded. Ultimately, strengthening specialized judicial capacities, clarifying the scope of
administrative police authority, and institutionalizing accountability mechanisms across multiple
levels of governance represent essential reforms. Only through such measures can states ensure that
the invocation of emergency powers does not undermine the very rule of law they are intended to
protect.
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