@

~

Comparative Studies
in Jurisprudence,

Law, and Politics

Restitution in Kind in Civil Liability in Iranian and Iraqi Law

1. Zainab Suitan Hussein Al-Hameed: PhD Student, Department of Private Law, Isfahan (Khorasgan) Branch, Islamic Azad
University, Isfahan, Iran

2. Mojtaba Nikdosti*: Assistant Professor, Department of Private Law, Isfahan (Khorasgan) Branch, Islamic Azad University,
Isfahan, Iran. Email: dr.mojtabanikdoosti@gmail.com (Corresponding Author)

3. Samah Hussein Ali: Assistant Professor, Department of Law, Faculty of Law, University of Babylon, Babylon, Iraq

4. Mohammad Javad Abdollahi: Assistant Professor, Department of Law, Khomeini Shahr branch, Islamic Azad University,
Isfahan, Iran

5. Hassan Paktinat: Assistant Professor, Department of Law, Faculty of Law and Human Sciences, Isfahan Branch (Khorasgan),
Islamic Azad University, Isfahan, Iran

ABSTRACT

Among the necessary elements for contractual liability and civil liability is the existence of damage or harm; the
compensation of such damage or harm within each type of liability must satisfy specific conditions. Once the
existence of damage is established and the other requirements are met, liability arises. The principal purpose of
fault-based or contractual civil liability is the protection of the interests of the injured party through compensation.
In this sense, the harm suffered by the injured party should be remedied so that they are restored to the position
they would have occupied had the contract not existed or the injurious act not occurred. To achieve this aim, the
Iranian and Iraqi legal systems have adopted various approaches. Compensation is a critical concept, especially in
cases where the objectives and motivations of the contracting parties change during the performance of the contract
or when one party fails to fulfill its obligations for various reasons. The concept of compensation in both Iranian
and Iraqi law has direct or indirect Sharia-based foundations and is inspired by the verses of the Qur’an. This
concept has been further developed by the interpretations of other Islamic scholars and jurists. Civil liability differs
from other legal concepts, including criminal liability. At times, civil liability precedes criminal liability, and at other
times it does not. As a result, compensation for harm can occasionally be accompanied by punishment, while at
other times it is separate from it. Despite the fact that civil liability and contractual liability share many aspects in
straightforward matters and there is no fundamental difference necessitating their strict separation, there remain
certain distinctions between these two types of liability. These differences become significant when compared to the
new European legal frameworks and are subject to debate within this study.
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EXTENDED SUMMARY
Civil liability occupies a central position in private law by serving as the mechanism through which

harm caused by one party is remedied and the injured party is restored to the position they would
have occupied had the wrongful act or contractual breach not occurred. Within this broad domain,
the concept of restitution in kind—restoring the very thing taken or damaged rather than merely
providing monetary compensation—has long been an essential principle in Iranian and Iraqi
jurisprudence. Both legal systems, deeply rooted in Islamic legal theory and inspired by foundational
maxims such as “la darar wa la dirar” (no harm and no harassment), conceptualize civil liability as
an obligation to repair the actual harm suffered by another (Al-Awji, 2007). This obligation is tied
directly to the existence of damage, for without proven loss there is no cause for liability. Importantly,
Iranian and Iraqi law have been shaped by centuries of doctrinal refinement by jurists who have
balanced Qur’anic injunctions, classical figh, and modern codifications, creating frameworks that
blend equity, deterrence, and social order (Barikloo, 2008; Zahra, 2018). The present study
investigates restitution in kind in civil liability, analyzing how these two jurisdictions approach the
fundamental aims of compensation, its doctrinal structure, and the legal consequences of returning
the original property or its equivalent.

The theoretical basis of civil liability in both Iranian and Iraqi law originates in the obligation to
make whole the injured party through tangible restoration when possible. Jurists have long argued
that the essence of liability is to repair an unlawful disturbance of legally protected interests (Ibn
Manzur, 2010; Ja'fari Langaroudi, 1995; Jamil, 2021). Iraqi Civil Code article 204 establishes that any
act causing harm obliges the wrongdoer to make compensation, while Iranian Civil Code provisions
similarly hold a person liable for material and moral damage caused without legal justification. These
codifications reinforce that the aim of both contractual and tortious liability is the same—restoring
the injured party’s lost benefits and deterring wrongful conduct (Adl, 1994; Badini, 2005). The law
distinguishes between direct and indirect damages, foreseeable and unforeseeable losses, and
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material versus moral harm, thereby requiring courts to evaluate not merely whether loss occurred
but also its nature and the appropriate mode of compensation (Ali, 2011). Significantly, while
Western civil law systems also emphasize restitutio in integrum, the Iranian and Iraqi approach
integrates Islamic notions of fairness and deterrence with codified standards, resulting in a hybrid
model adapted to contemporary legal disputes.

Both legal systems prioritize returning the original thing taken or damaged whenever feasible,
viewing restitution in kind as the most complete form of compensation. Iranian Civil Code articles
311 and 312 require that a usurper return the exact property (ain) to its owner; if the property has
perished or return is impossible, its equivalent or market value must be paid (Amid Zanjani, 2003).
Similarly, article 179 of the Iraqi Civil Code obliges a usurper to restore property in its initial
condition, and only if that is no longer possible may the court order payment of an equivalent value.
This approach aligns with the doctrinal principle that compensation should reflect the natural and
direct consequence of the wrongful act (Hosseini Nejad, 1991; Katouzian, 2004). Judges are granted
discretion to determine the adequacy of the returned property, adjust damages, and ensure fairness
while avoiding unjust enrichment of the claimant. The emphasis on actual restoration rather than
defaulting to monetary damages underscores the civil law commitment to repair over punishment,
though deterrence remains a secondary but recognized goal (Barikloo, 2008). These rules also
preserve contractual stability by ensuring that parties cannot escape liability through perfunctory
monetary settlements when the original condition can be restored.

Despite this primacy of restitution in kind, practical barriers often necessitate alternative remedies.
When the original property cannot be returned due to destruction, transformation, or impossibility,
the legal systems allow for substitution with similar property or its assessed value (Haji Azizi, 2001;
Madani). Iranian law explicitly requires that where the exact item cannot be recovered or would cause
disproportionate harm, the responsible party must supply an equivalent or pay its price, with courts
empowered to account for factors such as location, time of harm, and market fluctuations. In parallel,
Iraqi law provides for agreed compensation clauses, judicially assessed damages, and recognition of
lost opportunities, though courts exercise caution to avoid speculative awards (Abd al-Hakim, 1998;
Hassan, 2006; Ismail, 2003). Monetary compensation, while secondary, plays a crucial role in
addressing intangible injuries, including harm to dignity, reputation, or emotional well-being, where
physical restoration is impossible (Badini, 2005). This layered system—favoring restitution but
supplementing it with substitutes or money—reflects a pragmatic balance between ideal legal theory
and social-economic realities.

Beyond material loss, Iranian and Iraqi jurisprudence have increasingly recognized moral harm and
its compensability, aligning with evolving international human rights and private law standards.
Though the Iranian Civil Code originally lacked explicit references to moral damages, later civil
liability statutes and judicial interpretation have opened the door for claims of psychological
suffering, humiliation, and violation of personal dignity (Mirshekari, 2017). Iraqi law similarly
permits non-pecuniary compensation when harm affects life, reputation, or personal freedoms,
provided causation is proven (Muhammad, 2008). Scholars note that while monetary awards cannot
restore lost honor or mental tranquility, they provide symbolic recognition and practical solace to
victims (Adl, 1994; Badini, 2005). At the same time, civil liability serves a regulatory and preventive
function: by imposing financial and restorative duties on wrongdoers, the law discourages future
negligence and protects societal order (Barikloo, 2008; Zahra, 2018). These intertwined goals of
reparation and deterrence highlight the ethical underpinnings of the legal framework, showing that
compensation is not merely economic but also moral and normative.
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This comparative analysis demonstrates that Iranian and Iraqi legal systems have developed
sophisticated, multi-layered frameworks for civil liability that give primacy to restitution in kind but
pragmatically incorporate substitute and monetary remedies. Grounded in Islamic jurisprudence yet
responsive to modern codification and practical considerations, these frameworks aim to restore the
injured party’s original position, uphold fairness, and maintain social and contractual stability. By
emphasizing both tangible repair and moral recognition, the law in these jurisdictions fosters justice
while deterring harmful conduct. Ultimately, restitution in kind emerges not simply as a technical
rule but as a central expression of the remedial philosophy underpinning civil liability in the region.
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