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ABSTRACT

In public endowment (waqf ‘am), according to the opinion of many jurists, the endowed property is permanently
removed from the ownership and possession of the donor. Others, however, believe that the endowed property
becomes ownerless (ma 1a malik lah) and therefore does not require a specific owner to be designated. In either
case, the transfer or alienation of the endowed property is legally impermissible. According to certain jurists, in this
type of endowment, the administration (tawliyah) is entrusted to the individual appointed by the donor (waqif).
However, if the donor has not designated a trustee, the supervision and administration of the endowment fall under
the authority of the legitimate ruler (hakim shar*). Nevertheless, if it becomes evident that the trustee appointed by
the donor lacks the necessary qualifications, the legitimate ruler—acting to safeguard the interests of Muslims and
the beneficiaries for whom the endowment was made—may replace the trustee. Endowment (waqf) is among those
institutions that possess a deeply religious character; therefore, the jurist—guardian (wali-e faqih) or legitimate ruler
plays a significant role throughout its various stages. The ruler participates in issuing legal opinions in his capacity
as a jurist (faqih), in resolving disputes as a judge (qadi), and in making critical administrative decisions as a ruler
(hakim).
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EXTENDED SUMMARY
The institution of waqf (endowment) represents one of the most enduring social and legal constructs

within Islamic civilization and Iranian legal tradition. It embodies the principle of perpetual charity
by immobilizing the substance of a property and dedicating its usufruct to public or charitable
purposes. Historically, the concept of waqf predates Islam, with pre-Islamic Persians allocating
portions of their assets to religious, educational, and humanitarian ends. However, Islam
institutionalized waqf as an act of devotion and social solidarity. The Qur’an and Sunnah elevated
the moral significance of endowment, thereby transforming it into an integral pillar of the socio-
economic structure. Jurists have long debated the exact nature of waqf, whether it constitutes a
contract or a unilateral declaration, yet they uniformly affirm its legal permanence and religious
merit (Ameli, 2005; Malakouti Far, 2001; Shekari & Karimian, 2010). Under Iranian civil law, which is
heavily influenced by Shi‘ite jurisprudence, waqf is defined as the immobilization of the corpus of
property and the dedication of its benefits to designated beneficiaries. The legislator recognizes both
private and public forms of endowment. In public waqf, where beneficiaries are indeterminate, the
legitimate ruler (hakim shar‘) assumes a supervisory and administrative function. The theoretical
and operational roles of the ruler in public endowment are thus essential for safeguarding the
charitable intent of the founder (waqif) and ensuring the integrity of endowed assets.

From the jurisprudential standpoint, Islamic scholars diverged on whether waqf requires mutual
consent. Shi‘ite jurists such as Najafi (Najafi, 1989) and Mousavian (Mousavian, 2007) held that waqf
is a binding contract contingent upon offer, acceptance, and physical delivery (qabd), while others,
like Imam Khomeini and Ayatollah Khui, argued that acceptance is not a necessary condition in
public endowments. Sunni scholars similarly display variation across the four schools: the Hanafis
and Malikis considered acceptance non-essential in general waqf, whereas the Shafi‘is required it in
specific cases. Regardless of these doctrinal distinctions, once the act of endowment is validated, the
property exits the private domain, becoming inalienable. Within Iranian legal context, Article 55 of
the Civil Code encapsulates this view, aligning closely with the classical definition, “al-waqf tahbis
al-‘ayn wa tasbil al-manfa‘ah.” Thus, the ruler’s intervention arises not in constituting the waqf itself
but in ensuring its continuity and proper administration. The first codified framework for managing
endowments in Iran dates back to 1910, establishing the precedent for state oversight in waqf affairs,
later institutionalized through the Organization of Endowments and Charitable Affairs after the
Islamic Revolution. This supervisory role stems from the necessity to prevent the dissipation of
endowed wealth, to preserve public interest, and to uphold the intent of the donor in harmony with

Sharia principles (Katouzian, 1993).
)1




iy § Soli> add ga.“uas Sy iagh

In the lexicon of Islamic law, the ruler or hakim embodies multiple dimensions of authority: as jurist
(faqih), judge (qadi), and executive leader. The word hakim, linguistically associated with
adjudication and governance, assumes specialized meaning within figh, referring to the legitimate
authority entrusted with the implementation of divine law (Ansari, 1996; Bandarchi, 2008). Classical
jurists extended the ruler’s authority beyond adjudication to encompass oversight of communal
welfare, guardianship of the incapacitated, and protection of public assets. Consequently, in matters
of public waqf, where ownership is vested in no individual, the ruler’s guardianship (wilayah)
becomes indispensable. This guardianship doctrine is rooted in the principle of “wilayat ‘ala ma la
malik lah”—the authority over property without a specific owner. It grants the ruler the right and
obligation to accept public endowments, appoint or dismiss trustees, and intervene when the waqf’s
purpose is threatened. Sheikh al-Tus1’s seminal work al-Mabstit laid the foundational definition of
waqf as “tahbis al-asl wa tasbil al-manfa‘a” (Sheikh Tusi, 2008), later refined by Allameh Hilli, who
underscored its contractual character (Allameh Hilli, 1998). Subsequent jurists, including Muhaqqiq
Karki (Muhaqqiq Karki, 1992) and Shahidi (Shahidi, 2014), reaffirmed that the ruler’s intervention
derives from his duty to preserve religious institutions and ensure justice in their administration.
Therefore, the role of the ruler is not merely ancillary but intrinsic to the legitimacy and endurance
of public wagqf.

In the framework of Islamic jurisprudence, the ruler’s functions in public endowment are
multifaceted. First, he is the legal entity whose acceptance validates the waqf in cases where the
beneficiaries are non-specific or incapable of consent (Allameh Hilli; Ansari, 1996). Second, he acts
as custodian (mutawalll)) when no trustee is appointed, ensuring that the endowed property is
utilized in accordance with its declared purpose. Third, he possesses the authority to oversee the
management of the endowment, to prevent misuse or negligence by the trustee, and to remove or
supplement trustees when necessary. In Shi‘ite doctrine, this oversight can be either “supervisory”
(istishrafi) or “approbatory” (istiswabi), the latter implying that all trustee decisions require the
ruler’s prior approval. Fourth, the ruler adjudicates disputes involving endowments, serving as the
final arbiter of legal conflicts among trustees, beneficiaries, and governmental bodies. As Muhaqqiq
Hilli emphasizes, “the ruler is the shadow of divine justice on earth” (Muhaqqiq Hilli, 1994), and his
presence in endowment affairs ensures compliance with both the spirit and letter of Sharia. Fifth, by
virtue of his role as wali al-faqih, the ruler in contemporary Iran also embodies constitutional
authority, integrating religious guardianship with the mechanisms of modern governance. Through
institutions such as the Organization of Endowments, this authority is exercised bureaucratically yet
under religious legitimacy, bridging the theological and administrative dimensions of waqf
governance (Jafari Langroudi, 2011; Katouzian, 1997).

From the legal perspective of the Iranian Civil Code, the ruler’s functions correspond to distinct
procedural and substantive responsibilities. These include acceptance of public endowments under
Article 56, custody of endowed property through lawful possession (qabd), appointment and
dismissal of trustees, and protection of the endowed corpus. The Code further empowers the ruler to
authorize the sale or substitution of endowed property (tabdil bi-l-ahsan) under exceptional
circumstances (Seyed Beigi & Darabi, 2015). In practice, these powers are delegated to the state
apparatus, primarily the Organization of Endowments, which acts as the legal extension of the ruler’s
authority. Nonetheless, Iranian jurists such as Katouzian (Katouzian, 2011) and Langroudi
(Langroudi, 1997) have highlighted ambiguities within the Code regarding the exact scope of “hakim.”
Some interpret it as the religious ruler (hakim shar‘), while others view it as the secular judiciary.
This ambiguity reflects the enduring tension between figh-based governance and civil statutory
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interpretation. In cases where no trustee exists or the appointed one proves unfit, the ruler must
intervene to preserve the waqf’s purpose. The law also recognizes the ruler’s role in determining
compensation for trustees or supervisors where none has been stipulated, reaffirming his
overarching jurisdiction in all matters of public endowment administration.

The intersection of figh and modern law reveals a dynamic evolution in the conceptualization of waqf
governance. Whereas classical jurists envisioned the ruler as the direct executor of divine law, the
modern Iranian legal system translates this role into institutional mechanisms under state oversight.
Despite this adaptation, the underlying juristic rationale remains intact: the ruler, as guardian of
public interest, must ensure that waqf assets serve their intended beneficiaries. The enduring debate
over whether public waqf constitutes a juridical person further complicates the ruler’s position. Some
scholars deny its separate legal personality, thereby reinforcing the ruler’s representative role on
behalf of the Muslim community (Katouzian, 1993), while others recognize waqf as an autonomous
legal entity, limiting state interference. Nevertheless, even under the latter view, the ruler retains
residual authority in cases of mismanagement, vacancy, or conflict. Moreover, the distinction
between waqf as a purely religious act and as a socio-economic instrument demands a nuanced
understanding of the ruler’s function as both moral guardian and administrative regulator. The
integration of these dual aspects underscores the adaptive vitality of Islamic legal institutions within
contemporary governance structures, preserving the ethical foundation of waqf while
accommodating modern bureaucratic exigencies (Najafi, 1989; Sheikh Tusi, 2028).

In conclusion, the ruler’s role in public endowment under Iranian law and Islamic jurisprudence is
both doctrinally justified and practically indispensable. His functions—ranging from the validation
of endowments and appointment of trustees to the protection of endowed assets—embody the
convergence of religious authority and legal order. The continuity of public waqf depends upon this
balance between divine intent and administrative enforcement. The legal framework situates the
ruler as custodian of communal welfare, ensuring that the altruistic objectives of donors are neither
compromised by mismanagement nor eroded by neglect. While modern codification has clarified
many aspects of waqf administration, certain ambiguities persist, particularly regarding the scope of
the ruler’s jurisdiction and the autonomy of endowment institutions. Resolving these tensions
requires ongoing harmonization between the principles of Sharia and the practical realities of state
governance. Ultimately, the institution of waqf continues to serve as a bridge between faith and law,
with the ruler standing at its fulcrum—ensuring justice, continuity, and the preservation of public
good.
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