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ABSTRACT

Although the Iranian Civil Code has defined the general principles governing the agency contract, it lacks precision
in clarifying and distinguishing between the related legal institutions of delegation of agency to another (tawkil be-
ghayr) and transfer of authority (tafwidh). This legal ambiguity—particularly evident in notarial offices—has led to
serious uncertainty in the preparation of official powers of attorney. Notaries, as the legal officers responsible for
drafting documents, frequently face conceptual challenges in determining whether a given document merely
constitutes permission to employ another agent (delegation of agency), or whether it entails a full transfer of the
original agent’s powers (transfer of authority). The purpose of this article is to analyze and precisely distinguish the
legal nature of tawkil and tafwidh, with a specific focus on their practical differences in the field of official document
drafting. The research method is descriptive—analytical, based on jurisprudential principles (usul al-figh), relevant
provisions of the Iranian Civil Code (particularly Articles 656, 672, and 673), and prevailing practices in notarial
offices. The findings indicate that the fundamental difference between delegation of agency and transfer of authority
lies in the continuation of powers, responsibility of the primary agent, and mode of termination of the secondary
agency. In tawkil, the first agent (secondary principal) retains his original powers and shares responsibility with the
secondary agent (sub-agent) for actions taken. Conversely, in tafwidh—as commonly practiced in notarial offices—
the first agent’s authority is completely revoked, and the agency relationship is directly established between the
original principal and the second agent. This distinction has profound implications for termination, dismissal, and
liabilities arising from agency. These differences are crucial when drafting notarial instruments and determining
the contractual clauses contained therein (such as the phrase “even repeatedly”), as they directly affect the survival
or cessation of the legal effects of the agency.
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EXTENDED SUMMARY

The legal institution of agency (wakalah) has historically functioned as one of the most flexible
contractual mechanisms in Islamic and civil law, enabling representation, delegation, and
facilitation of legal acts on behalf of others. Within this framework, the concepts of delegation of
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agency to another (tawkil be-ghayr) and transfer of authority (tafwidh) have assumed practical
significance in the Iranian legal system, particularly in the domain of notarial offices responsible for
drafting and authenticating official powers of attorney. Yet, despite the Iranian Civil Code’s
articulation of agency principles in Articles 656—673, the Code fails to offer an explicit delineation
between tawkil and tafwidh, resulting in substantive ambiguities with direct consequences for
notarial practice and litigational outcomes. The issue is not merely semantic; it shapes the legal
continuity of authority, determines liability allocation, and governs the termination of agency
relationships. The distinction rests primarily on whether the first agent merely employs another
person to assist in performing the agency (delegation of agency) or fully transfers his mandate and
relinquishes all authority (transfer of authority). As observed in legal scholarship and jurisprudence,
this uncertainty has engendered confusion among notaries and parties to agency contracts, thereby
producing inconsistent document drafting and interpretive conflicts in judicial practice (Izanlu &
Pourghorbani, 2011; Kashani, 2009; Katouzian, 2012). The present study thus endeavors to provide a
descriptive—analytical examination of the legal and practical dimensions of tawkil and tafwidh,
drawing upon jurisprudential doctrines (usul al-figh), statutory provisions of the Iranian Civil Code,
and empirical observations from notarial practice to articulate a precise conceptual and operational
distinction between these two interrelated but nonidentical institutions.

From a jurisprudential and doctrinal standpoint, agency (wakalah) is an ‘aqd ja’iz—a revocable,
consensual contract based on authorization—that permits the agent to act on behalf of the principal
within defined boundaries. Its permissive and non-compulsory nature implies that the agent’s
authority derives exclusively from the principal’s consent, which may be withdrawn at any time
unless the agency is embedded in a binding contract or conditioned upon irrevocability (Ha'iri;
Katouzian, 2023). Within this framework, the right of the agent to employ another person (tawkil be-
ghayr) emerges as a derivative of this foundational consent. Article 672 of the Civil Code stipulates
that an agent may not delegate to another person unless expressly authorized by the principal or
unless such authorization is implied by circumstances. The scholarly consensus interprets this
provision as establishing a presumption against delegation, save where the nature of the assignment
or custom implies permission (Katouzian, 2012). The agent who delegates acts not as an intermediary
for transmission of rights but as an authorizing sub-agent, retaining both the primary mandate and
associated liability for the sub-agent’s conduct (Emami, 1997; Kashani, 2009). In this sense, tawkil is
a form of derivative agency, in which the first agent remains actively empowered and jointly
responsible with the second agent. Conversely, tafwidh is conceived, in its modern legal and notarial
usage, as a complete divestiture of authority by the first agent, effectuating a direct legal relationship
between the original principal and the new agent. This transformation converts the initial agent from
an active intermediary into a mere facilitator of authority transfer, altering the substantive nature of
the underlying legal relations (Moghaddam, 2007; Sha'arian, 2009).

The study reveals that the legal effects of tawkil and tafwidh diverge fundamentally in three
domains: (1) the persistence of authority; (2) the responsibility of the first agent; and (3) the
consequences of termination through death, incapacity, or dismissal. In tawkil, the first agent
maintains his representational powers, enabling both agents to act concurrently, with the first agent
remaining jointly liable for any errors or omissions committed by the second agent. The underlying
rationale derives from the principle that permission to delegate does not imply discharge from
accountability, a maxim echoed in classical Shi‘i jurisprudence (Safi, 1999; Shahid Thani, 1989). In
contrast, tafwidh presupposes that the first agent has received express authorization from the
principal to transfer his powers entirely to another. Upon executing such transfer, the first agent
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ceases to hold any authority, and the second agent assumes a direct mandate from the original
principal (Kheradmandi, 2003; Mo'tamedi, 2011). Consequently, the first agent bears no
responsibility for subsequent actions of the second agent, as his role terminates with the transfer.
This distinction carries substantial implications for the durability of agency: while death or
incapacitation of the first agent extinguishes the sub-agency in tawkil, the same events do not affect
the validity of tafwidh, since the second agent’s authority emanates directly from the principal
(Izanlt & Pourghorbani, 2011). Such differences, though doctrinally subtle, yield decisive practical
outcomes in notarial drafting, particularly in interpreting phrases like “even repeatedly” (walaw
kararan), which often appear in official powers of attorney but may conceal differing legal
intentions.

Linguistically and conceptually, tafwidh (from the root f~w-d) implies “assigning,” “entrusting,” or
“handing over authority,” whereas tawkil (from w-k-I) signifies “authorizing another to act on one’s
behalf.” Classical lexicographers and jurists have employed tafwidh in diverse contexts, including
theological debates over divine determinism and free will, judicial appointments, and matrimonial
arrangements (Al-Miqri al-Fayyumi, 1928; Ibn Manzur, 1984; Ja'fari Langaroudi, 2022). Within the
legal framework of agency, tafwidh entails complete divestiture of control, aligning conceptually
with modern contract transfer, whereby all rights and obligations are conveyed from one party to
another (Moghaddam, 2007). In contrast, tawkil reflects a partial and functional delegation,
restricted by the continuing oversight of the initial agent. This analytical distinction illuminates why
most Iranian notarial instruments labeled as “documents of transfer of power of attorney” (sanad
tafwidh-e vekalat) operate, in substance, as full transfers of agency rather than mere delegations. In
such cases, the first agent no longer retains the power to act or revoke the second agent, and the
relationship between the principal and the new agent becomes direct and autonomous. Failure to
differentiate these models in drafting may result in unintended termination of authority, disputes
over liability, or the invalidation of subsequent legal acts (Hamzehzadeh & Ahsani Forouz, 2015;
Mirshkari, 2009).

From a procedural standpoint, the Iranian Civil Code does not explicitly define the extent of
“authorization to delegate” vis-a-vis “authorization to transfer.” The phrase “right to delegate to
another, even repeatedly” has been conventionally interpreted as permitting the appointment of
multiple sub-agents without extinguishing the first agent’s role (Izanli & Pourghorbani, 2011).
However, it does not by itself permit the full alienation of authority, which requires express wording
authorizing tafwidh. Consequently, notaries must carefully analyze the language of the original
power of attorney to determine whether the principal has granted such transfer rights. The absence
of explicit authorization renders any purported tafwidh void with respect to its discharging effect
and exposes the first agent to liability for exceeding his mandate under Article 6773 of the Civil Code,
which holds both the unauthorized agent and the substituted person jointly responsible for damages
(Emami, 2022; Katouzian, 2011). Jurisprudential interpretation by Iranian courts has further
reinforced this principle, generally presuming the continued liability of the first agent unless the
document unmistakably demonstrates the intent to create a direct relationship between the principal
and the new agent (Gharibeh, 2006; Madani, 2007). In practice, therefore, distinguishing between
tawkil and tafwidh is not a mere theoretical refinement but a determinant of contractual validity
and risk distribution.

The comparative review of doctrinal, jurisprudential, and notarial practices also uncovers significant
divergences between classical figh interpretations and contemporary applications. In classical Shi‘i
legal theory, the permissibility of tawkil without explicit authorization remains limited, and the first
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agent is generally presumed responsible for the sub-agent’s actions (Hilli, 1989; Hosseini Rouhani,
1999). Modern notarial procedures, however, often blend the two concepts, allowing de facto
transfers of power labeled as delegations, despite lacking clear statutory grounding. This conflation
has been exacerbated by practical necessities, such as property transactions, where successive buyers
require direct representation vis-a-vis the original seller, compelling notaries to construct chains of
tafwidh in order to maintain transactional continuity. In such cases, the first buyer (acting as the
initial agent) divests his authority to the second buyer through a document of transfer of power,
effectively removing himself from the transaction, while preserving the legal relationship between
the original seller and the final transferee (Gharibeh, 2006; Rahpeik, 2023). The legal equivalence of
such transfers to contractual novation further supports the argument that tafwidh, in its practical
manifestation, constitutes a distinct contractual type resembling assignment rather than sub-agency
(Moghaddam, 2007; Sha'arian, 2009). Nevertheless, the absence of codified criteria for differentiating
tawkil and tafwidh continues to create interpretive challenges, leading to inconsistent court rulings
and professional uncertainty among notaries.

In conclusion, the findings demonstrate that the fundamental distinction between tawkil and
tafwidh lies in the continuity of authority and the locus of legal responsibility. In tawkil, the first
agent remains an intermediary, retains authority, and bears joint liability for the actions of the
second agent. In tafwidh, the first agent withdraws from the relationship, the authority is transferred
directly to the second agent, and the responsibility shifts entirely to the latter in relation to the
principal. The persistence or extinction of the second agency upon death or dismissal of the first
agent further marks the boundary between derivative and independent representation. From a
practical perspective, notaries must exercise precision in drafting by explicitly referencing whether
the principal’s intent encompasses delegation or transfer, ensuring that the textual formulation of
powers of attorney accurately mirrors the intended legal effect. The research underscores the urgent
need for regulatory guidelines and standard formulations distinguishing tawkil from tafwidh in
notarial documentation to prevent misinterpretation, legal disputes, and liability conflicts. Clarifying
this dichotomy would not only harmonize legal doctrine and administrative practice but also
strengthen the integrity and predictability of contractual representation within Iran’s legal system.
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