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ABSTRACT

Contractual freedom, as one of the fundamental principles of private law, plays a significant role in regulating
individuals’ legal and economic relations; nevertheless, this freedom is subject in all legal systems to certain
limitations aimed at preventing the imposition of unjustified harm and ensuring contractual justice. In Imami
jurisprudence, the principle prohibiting harm to others is embodied in the no-harm rule (qa‘idat l1a darar), which,
as a governing rule, makes it possible to restrict the effects of contractual intent where appreciable harm occurs.
The main issue of this research is to explain how the no-harm rule affects the limitation of contractual freedom and
to comparatively examine its function in Imami jurisprudence, Iranian law, and French law. The objective of the
study is to analyze the foundations and scope of application of the no-harm rule in Imami jurisprudence and to
identify its reflections and functional equivalents in the legal systems of Iran and France by employing a functional
comparative approach. The research method is descriptive—analytical, and the data have been collected based on
jurisprudential sources, statutory laws, judicial practice, and legal doctrine. The findings indicate that in Imami
jurisprudence, the no-harm rule fundamentally, though exceptionally, limits contractual freedom, and the mere
consent of the parties does not by itself justify harmful contractual outcomes. In Iranian law, although this rule is
only limitedly articulated in ordinary legislation, it is applied through principles such as Article 40 of the
Constitution, public order, and the prohibition of abuse of rights. In French law, although there is no general and
unified rule equivalent to the no-harm rule, the prohibition of abuse of rights, as the most significant analogous and
corresponding institution to the no-harm rule, plays a central role in controlling the manner of exercising
contractual rights and preventing unjustified harm. Overall, a functional convergence can be observed among the
three legal systems in limiting contractual freedom in order to prevent unjustified harm, although the theoretical
foundations and methods of applying these limitations differ.
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EXTENDED SUMMARY
Contractual freedom is widely treated as a cornerstone of private law because it operationalizes party

autonomy, supports legal certainty, and enables adaptive economic exchange, yet it is never absolute
and is routinely constrained where the exercise of will produces unjustifiable harm or undermines
the normative architecture of a legal order (Hajipour, 2017). This study situates that tension within a
comparative frame by asking how the Imami (Twelver Shi ‘1) jurisprudential maxim la darar wa la
dirar (the “no-harm” rule) functions as a principled limiter of contractual freedom, and how its
limiting logic is mirrored—directly or indirectly—in Iranian and French law (Ebrahimi & Aini, 2018).
In Imami figh, the legitimacy of private ordering is conceptually “guided” rather than unconditional,
such that consensual arrangements are recognized only insofar as they remain compatible with the
broader justice-oriented and rational objectives that structure transactional life (Azizi et al., 2020).
This approach rejects the idea that consent alone can immunize a bargain from scrutiny when its
consequences impose non-trivial harm, and it treats harm-prevention not as a marginal correction
but as a foundational constraint that conditions the permissible scope of contractual outcomes
(Koochaki, 2025). The research further frames French law as an especially instructive comparator
because, while it lacks a single general doctrine equivalent to la darar in form, it has developed a
functionally convergent toolkit—public policy, good faith, the control of unfair terms, and above all
the prohibition of abuse of rights—capable of reaching similar regulatory results through different
conceptual routes (Herati, 2025). Prior comparative scholarship has already argued that la darar and
abuse of rights share meaningful functional affinities, yet the present study extends that insight by
centering the concrete problem of constraining contractual freedom (not merely abstract doctrinal
resemblance) across three systems, and by testing whether functional convergence persists once one
moves from theory to the mechanics of limiting contractual effects (Karimi & Shoabani-Kandasari,
2014).

Methodologically, the article employs a descriptive—analytical design with a functional-comparative
orientation, organizing the inquiry around what each system does when confronted with harmful
contractual outcomes rather than around purely terminological equivalence. In the Imami tradition,
the analysis begins from the canonical report “no harm and no reciprocating harm in Islam,” treating
its recurrent transmission and sustained juristic reliance as grounding the maxim’s normative
authority, and it emphasizes the paradigmatic narrative of Samura b. Jundab as a practical
demonstration that even formally valid entitlements may be curtailed where their exercise becomes
harmful in an intolerable way (Bagheri-Shahroudi & Meghdadi-Davoudi, 2022). The study then maps
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the doctrinal controversy over the maxim’s legal “mode of operation,” contrasting readings that
confine it to the negation of harm-producing rules with readings that allow it to operate as a
governance-oriented corrective that can recalibrate the effects of otherwise valid legal acts (Mazloom
et al., 2017). This divergence is operationalized through the familiar polarity between a narrower,
largely negative conception (associated with the idea of “no harmful legal rule”) and a broader, more
regulatory conception that allows intervention at the level of implementation and outcomes, a
distinction with direct consequences for how readily la darar can police contractual terms and
performance (Mesbah, 2021). On the Iranian side, the method is to trace how a figh-based limiting
logic is translated into statutory, constitutional, and doctrinal levers even where the maxim itself is
not always explicitly cited, including the framing of rights-exercise constraints within constitutional
legality, public order controls, and the conceptualization of abuse of right as a private-law limiter
(Moghadari Amiri & Askari, 2015). On the French side, the method centers the post—2016 contract-
law landscape by reading “freedom of contract” as expressly affirmed but simultaneously bounded
by mandatory norms and justice-oriented constraints, thus allowing a direct comparison between a
unified figh maxim and a pluralistic civilian toolkit (Sohrabi et al., 2021).

The findings indicate, first, that in Imami figh la darar functions as a structurally “governing” maxim
capable of limiting contractual freedom in a principled yet exceptional manner: it does not negate
the general legitimacy of contracting, but it refuses to treat party consent as a complete justification
for outcomes that produce significant, non-ordinary harm. This is doctrinally illustrated by the way
the Samura narrative separates the existence of a right from the permissibility of its harmful mode
of exercise, thereby supporting the broader claim that the maxim can qualify the operational reach
of foundational transactional principles (Al-Hurr Al-Amili, 1993). The article’s figh analysis further
shows that la darar is frequently positioned as “governing” (in the sense of controlling) other maxims
such as taslit (control over one’s property), so that the oft-quoted notion that people are empowered
over their property does not extend to harm-producing configurations of that empowerment (Ansari,
1990). A key boundary condition emerging from the sources is the requirement of “considerable” or
“non-trivial” harm: ordinary or tolerable disadvantages associated with transactional life are
insufficient, while harm must reach a level that rational custom would deem intolerable or beyond
the normal expectations of the contract type (Koochaki, 2025). Within this framework, la darar
becomes especially salient in scrutinizing contractual stipulations and exercises of contractual
powers when they generate severe imbalance or impose burdens that exceed what parties can
reasonably be taken to have accepted as part of ordinary contractual risk (Anahid & Ghorbani, 2024).
The study also identifies reinforcing, adjacent maxims used to stabilize the anti-harm orientation—
particularly the link to hardship doctrines—suggesting that the harm-preventing impulse is
embedded not as a single isolated rule but as a cluster of corrective principles that jointly restrain
opportunistic or excessively burdensome contractual effects (Khomeini, 2000).

Second, the Iranian findings support the claim of indirect but substantial reception: although Iranian
private law foregrounds contractual autonomy through the general validation of private agreements,
the system’s constitutional and doctrinal structure embeds a robust “no-harm” constraint that can
limit the exercise and effects of contractual rights when harm becomes unjustifiable. The research
highlights that the constitutional articulation barring rights-exercise as a means of harming others
provides a high-level normative anchor that aligns closely with the logic of la darar, thereby allowing
courts and scholars to treat harm-prevention as a legitimate limiter even where the civil code is not
explicit (Herati, 2025). The doctrinal mechanism most emphasized is the conceptual development of
abuse of rights and related public-order controls as vehicles through which a figh-informed restraint
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can be operationalized within modern legal categories (Moghadari Amiri & Askari, 2015). Case-
oriented and topic-specific research is used to demonstrate that Iranian law can justify limiting
formally recognized contractual powers—such as certain forms of retention or defensive rights—
where their exercise becomes disproportionate or causes atypical harm, thereby evidencing a
practical convergence with the underlying structure of la darar even when courts speak in the idiom
of abuse of right rather than the maxim itself (Ebadi et al., 2022). At the level of legal theory, the study
also treats major Iranian figh-legal syntheses as supporting a governance-style reading of anti-harm
reasoning in private law, reinforcing the idea that harm-prevention can qualify contractual effects
without collapsing the general principle of pacta sunt servanda (Mousavi Bojnourdi, 1998).
Nonetheless, the findings also identify an implementation weakness: because “considerable harm”
is rarely specified through stable judicial tests, doctrinal reliance can appear fragmented, and the
limiting function may be invoked unevenly across similar fact patterns, which the article treats as a
systemic predictability problem rather than as a conceptual deficiency of the maxim (Mohammadi,
2024).

Third, the French findings demonstrate that functional convergence can be achieved without a
single, unified “no-harm” maxim by relying on a plural set of institutions that jointly discipline
contractual power and police harmful outcomes. Historically, French contractual freedom is traced
to a classical voluntarist posture, but the study underscores that modern French contract law
explicitly recognizes freedom while simultaneously marking its boundaries through mandatory rules
and justice-oriented constraints, especially after the 2016 reforms that codified freedom of contract
and clarified the legitimacy of limiting it (Sohrabi et al., 2021). Within that limiting landscape, the
prohibition of abuse of rights is treated as the closest functional analogue to la darar because it
operationalizes the same foundational distinction between the existence of a right and the legitimacy
of its harmful exercise, and because it empowers courts to withdraw protection from conduct that
deviates from the right’s social purpose or imposes unjustified harm (Mingam & Duval, 1998). The
article emphasizes that good faith obligations—strengthened in contemporary French doctrine and
applied across negotiation, interpretation, and performance—expand the judiciary’s capacity to curb
opportunistic and harm-producing behavior in contractual settings, often without needing to
invalidate the contract in toto (Houenou, 2019). In addition, the control of unfair terms and the
policing of serious contractual imbalance are shown to function as targeted instruments for limiting
contractual autonomy in structurally unequal relationships, thereby supplying a more “granular”
regulatory capacity than a single broad maxim might deliver on its own (Herati, 2025). A comparative
observation emerging from these findings is that the French toolkit can be more operationally
explicit (because it works through named doctrines with relatively well-developed tests), while the
Imami approach can be more theoretically unified (because a single maxim offers a coherent justice-
based rationale for restraining harmful effects), which sets the stage for a critique oriented toward
legal predictability versus conceptual integration (Sacco, 2007).

The comparative analysis suggests that the three systems converge on a shared regulatory intuition—
contractual autonomy must be restrained where it produces unjustifiable harm—yet they diverge in
justificatory architecture and in the procedural style through which limitation is applied. Imami figh
begins from a justice-oriented constraint embedded in a unified maxim that can “govern” other
principles and thereby limit contractual effects on a case-sensitive basis, while still treating
intervention as exceptional and conditioned on non-trivial harm. Iranian law, as a mixed system with
explicit autonomy provisions and a strong constitutional anti-harm commitment, often reaches
similar outcomes through public order, abuse of right, and constitutionalized limits on rights-
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exercise, but it faces a recurring challenge of translating the “considerable harm” threshold into
stable judicial criteria. French law, by contrast, reaches convergent outcomes through a plural set of
doctrines—abuse of rights, good faith, public policy, and unfair terms control—that collectively
discipline harmful uses of contractual power, producing a more segmented but often more
administrable model of intervention. In policy terms, the study’s synthesis points toward a mutual
learning dynamic: Iranian private law can preserve the deep normative coherence of la darar while
borrowing from French experience in articulating clearer doctrinal tests for imbalance and harmful
exercise of rights, and French law’s institutional pluralism can be analytically reinterpreted as
implementing, through multiple channels, a harm-preventing logic comparable to that supplied by
la darar in a figh framework. Ultimately, the article argues that a functionally convergent limitation
of contractual freedom across Imami jurisprudence, Iranian law, and French law is not accidental
but reflects a cross-systemic commitment to preventing the transformation of private autonomy into
a vehicle for unjustified harm and destabilizing inequality.
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