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ABSTRACT

The conflict between the rights of the contracting parties (buyer and seller) and the right of preemption in Iranian jurisprudence
and law is a complex issue related to competing interests and rights of different persons in the process of real property
transactions. The right of preemption, as a jurisprudential instrument aimed at protecting the original purchaser against the
entry of unwanted third parties into co-ownership, is established on the basis of Islamic verses and traditions. This right allows
co-owners to acquire, at the agreed price, the share sold by their partner when such a transfer occurs. In contrast, the rights of
the contracting parties encompass the rights and obligations of the buyer and the seller under a contract of sale, which must be
duly respected. This conflict becomes particularly evident when a new purchaser is confronted with the right of preemption; in
such cases, Iranian jurisprudence and law address the prioritization of rights and applicable legal obligations. Under Iranian
law, the preemptor must declare the exercise of the right within a specified period in order to prevent harm to the rights of the
contracting parties. In this regard, the rule of “la darar wa la dirar fi al-Islam” (no harm and no reciprocating harm in Islam)
likewise emphasizes the prevention of harm to others and operates as a jurisprudential foundation for protecting the rights of
the contracting parties. Accordingly, the aim of the present article is to clarify the foundations of the conflict between the rights
of the contracting parties and the right of preemption in Iranian jurisprudence and law through a descriptive—analytical method,
and to indicate that achieving a balance between the right of preemption and the rights of the contracting parties requires careful
attention to legal and jurisprudential texts so as to prevent legal complications and to ensure the proper protection of the rights
of the contracting parties.
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EXTENDED SUMMARY
The issue of conflict between the rights of the contracting parties (buyer and seller) and the right of
preemption (shuf‘a) constitutes one of the most intricate discussions in Iranian jurisprudence and
civil law, as it directly engages the tension between individual proprietary autonomy and legally
recognized protective mechanisms designed to prevent harm within co-ownership relations. The
right of preemption, deeply rooted in Islamic jurisprudence, is justified primarily through scriptural
sources and classical legal reasoning that emphasize the prevention of harm arising from the entry
of unwanted third parties into joint ownership structures. At the same time, modern civil law places
substantial weight on contractual freedom, legal certainty, and the stability of transactions, thereby
elevating the rights of buyers and sellers as central pillars of private law. This duality gives rise to a
structural tension in which the exercise of shuf‘a may undermine the legitimate expectations of the
contracting parties, while the unrestricted enforcement of contractual autonomy may expose co-
owners to material and relational harm. The article situates this tension within broader
jurisprudential debates concerning the hierarchy of rights, the role of exceptional legal mechanisms,
and the conditions under which limitations on ownership and contractual freedom can be justified.
Drawing on classical and contemporary legal thought, the study frames the conflict not as a simple
opposition between two rights, but as a problem of normative prioritization that requires interpretive
balance, particularly in light of principles such as the prevention of harm, proportionality, and social
cohesion (Ibn Qudamah, 1983; Mohaqeq Damad, 1986; Mousavi Bojnourdi, 1993; Subhi Mahmasani,

1975).

From a jurisprudential perspective, the article identifies the rule of “la darar wa la dirar” (no harm
and no reciprocal harm) as the primary doctrinal foundation for regulating the conflict between
shuf‘a and the rights of the contracting parties. This rule, recognized by both classical and modern
jurists as a cornerstone of Islamic legal reasoning, functions as a corrective principle that restrains
the exercise of rights when such exercise produces unjustified harm to others. The study
demonstrates that while the right of preemption is itself designed to prevent harm to a co-owner, its
application may simultaneously generate significant harm to the buyer, particularly when it disrupts
settled transactions or imposes unforeseen financial and practical burdens. Jurists have therefore
emphasized that the legitimacy of shuf‘a depends not merely on its formal conditions but also on its
substantive effects. The article further explores complementary jurisprudential principles, including
the desirability of reconciling hearts (ta’lif al-qulub) as a moral-legal guideline that encourages the
resolution of disputes in ways that minimize social friction and preserve relational harmony. This
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principle supports interpretive restraint in the application of shuf‘a when rigid enforcement would
exacerbate conflict rather than resolve it. Alongside this, the principle of taslit (dominion over
property) is examined as a fundamental rule affirming the owner’s authority over their property,
thereby framing shuf‘a as an exception that must be narrowly construed and strictly limited to its
established scope (Allama Majlisi, 1983; Hilli, 1999; Maraghei, 1993; Mousavi Bojnourdi, 2002; Naraqi,
1993).

The article then turns to the legal foundations of the conflict within Iranian civil law, where
ownership rights, freedom of contract, and the binding force of agreements occupy a central position.
Iranian law, influenced by both Islamic jurisprudence and modern civil law traditions, recognizes
the right of preemption as an exceptional limitation on contractual freedom, codified under specific
and narrowly defined conditions. The study highlights that the legal system seeks to prevent abuse
of shuf‘a by imposing strict requirements, such as immediacy in exercising the right and limitation
to divisible immovable property. These restrictions reflect an underlying legislative intent to
safeguard transactional security and protect the legitimate reliance interests of buyers. The article
emphasizes that contractual freedom and the principle of pacta sunt servanda (binding force of
contracts) remain dominant norms, and any derogation from them must be justified by compelling
legal or social considerations. The analysis further demonstrates that Iranian legal doctrine
increasingly favors interpretations that reduce uncertainty in transactions, recognizing that
excessive or unpredictable application of shuf‘a can undermine economic efficiency and public
confidence in the legal system. In this context, the balance between individual autonomy and
collective interests becomes a defining feature of judicial and legislative approaches to preemption
(Javanmardi, 2001; Katouzian, 2011, 2022).

A significant portion of the study is devoted to the critical analysis of Unified Judicial Precedent No.
1104 of the Iranian Supreme Court, which serves as a pivotal case in clarifying the procedural and
substantive dimensions of shuf‘a. The ruling affirms that the right of preemption, being contrary to
the general principle of ownership stability, must be interpreted restrictively, and that the seller must
be joined as a necessary party in litigation concerning the exercise of shuf‘a. The Court’s reasoning
underscores that prior refusal by the co-owner to purchase the share may preclude the formation of
the right altogether, thereby preventing its later invocation. The article situates this precedent within
a broader doctrinal framework that prioritizes legal certainty and procedural fairness, arguing that
the Court’s approach reflects an effort to curb opportunistic uses of shuf‘a while preserving its core
protective function. By endorsing a restrictive and principled interpretation, the precedent
contributes to harmonizing jurisprudential theory with practical legal needs, reinforcing the idea
that exceptional rights must not destabilize the broader system of property and contract law
(Katouzian, 1992).

The study further identifies several practical and theoretical challenges arising from the coexistence
of shuf‘a and contractual rights, including divergent jurisprudential interpretations, ambiguity in
the scope of application, and potential threats to transactional security. The multiplicity of doctrinal
views among jurists and legal scholars has led to inconsistent applications, thereby complicating
legal predictability. The article also highlights concerns regarding the timing of exercising shufa, the
role of good faith, and the risk of instrumentalizing preemption as a tool for strategic obstruction
rather than genuine protection. In response, the authors propose a set of corrective strategies, such
as clearer statutory definitions, mandatory prior notification mechanisms, and reinforced emphasis
on good faith and proportionality. These measures aim to ensure that shuf‘a operates as a narrowly
tailored remedy rather than a disruptive force within the property regime. The discussion situates
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these proposals within contemporary debates on balancing private autonomy with social
responsibility, emphasizing that sustainable legal solutions must integrate doctrinal coherence with
socio-economic realities (Ayati & Montazeri, 2016; Hajian Foroushani & Hamidi, 2023; Karimi et al.,
2022; Kazemi Nafchi et al., 2020; Samadzadeh Khameneh et al., 2023).

In conclusion, the article demonstrates that the conflict between the rights of the contracting parties
and the right of preemption is not merely a technical legal issue but a reflection of deeper normative
tensions within Iranian jurisprudence and civil law. The right of preemption, while grounded in
legitimate concerns of harm prevention and social cohesion, must be carefully circumscribed to avoid
undermining contractual certainty and ownership stability. Achieving a durable balance requires
interpretive restraint, principled judicial reasoning, and continuous refinement of legal standards to
ensure that neither individual autonomy nor collective protection is sacrificed disproportionately.
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