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ABSTRACT

This article examines the concept and mechanisms for ensuring commutative justice in international trade law, with
particular emphasis on the United Nations Convention on Contracts for the International Sale of Goods (CISG).
Commutative justice, as one of the fundamental principles governing commercial exchanges, seeks to ensure the
relative equivalence of reciprocal performances and to prevent the realization of unjust enrichment for either party
to a contract. Within the framework of the CISG, this principle is not expressly recognized under an independent
title; nevertheless, its underlying rationale can be identified through concepts such as good faith, adaptation to
surrounding circumstances, the right to avoid the contract in cases of fundamental breach, and the rules governing
price reduction and damages. This study clarifies the concept of commutative justice within various legal traditions
and analyzes the CISG’s approach to the issue through an examination of relevant provisions, particularly those
concerning defects in goods, non-conformity of goods, remedies available to the aggrieved party (including
replacement of goods, repair, and price reduction), and the right to avoid the contract. Ultimately, the article
evaluates the effectiveness of the mechanisms provided under the CISG in achieving commutative justice and
discusses the principal challenges and possible solutions in this regard.
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EXTENDED SUMMARY

Commutative justice in international trade law concerns the preservation of relative equilibrium
between reciprocal contractual performances and the prevention of unjust enrichment,
disproportionate advantage, or unfair loss in exchange-based transactions. In contracts for the
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international sale of goods, this issue becomes especially significant because the parties often operate
across different legal systems, commercial cultures, market structures, and informational
environments. The classical theory of contract law recognizes freedom of contract as a foundational
principle, but that freedom does not necessarily guarantee substantive fairness when one party
possesses superior bargaining power, technical knowledge, logistical capacity, or access to legal
resources. From this perspective, commutative justice functions as a corrective and evaluative
principle that tests whether the exchange still reflects a reasonable balance between what each party
gives and what each party receives. In civil-law systems, this concern appears through doctrines such
as mistake, fraud, hardship, unconscionability, lesion, and good faith, while in common-law systems
it is reflected more indirectly through doctrines of misrepresentation, duress, implied terms,
frustration, mitigation, and equitable remedies (Katouzian, 2020). General contract theory therefore
shows that commutative justice is not merely a moral aspiration but a legal mechanism for
preserving transactional legitimacy, especially where formal consent may conceal material
imbalance (Safaei & Ghasemzadeh, 2020). In international commerce, the need for such a principle
is intensified because contractual performance is exposed to currency fluctuation, transportation
risks, quality disputes, market volatility, and evidentiary difficulties (Darabpour, 2021). Accordingly,
this extended abstract examines how the Convention on Contracts for the International Sale of Goods
(CISG) contributes to the protection of commutative justice, despite the fact that the Convention
does not expressly formulate that principle as an autonomous rule.

The CISG, adopted in 1980 and designed to unify the law governing international sales contracts, is
primarily structured around predictability, uniformity, party autonomy, and the facilitation of cross-
border trade. Nevertheless, beneath this functional and commercial orientation, the Convention
contains several mechanisms that indirectly protect the economic balance of exchange. Its
architecture is not based on a general theory of substantive fairness, yet its provisions concerning
conformity of goods, fundamental breach, price reduction, avoidance, damages, cure, notice, and
risk allocation collectively operate to prevent one party from being left with a substantially defective
performance while remaining bound to provide full counter-performance. Iranian scholarship on
international sales law has emphasized that the CISG’s remedial system is not punitive but
restorative, seeking to place the aggrieved party in a position consistent with the contractually
expected exchange (Bashiri, 2021). The Convention’s approach also reflects the broader logic of
international trade law, where uniform rules are expected to reduce legal uncertainty and prevent
opportunistic reliance on divergent domestic doctrines (Eskini, 2018). At the same time, the CISG
respects party autonomy under Article 6, allowing the parties to exclude or modify its provisions,
which means that commutative justice under the Convention is not imposed as an overriding moral
standard but is embedded in default rules that structure fair exchange unless the parties agree
otherwise (Habibzadeh, 2019). This makes the CISG a pragmatic instrument: it protects balance not
by openly invalidating unfair bargains, but by defining the consequences of non-performance in a
way that preserves the reasonable expectations of both buyer and seller (Zeller, 2013).

One of the clearest manifestations of commutative justice in the CISG lies in the rules on conformity
of goods. Article 35 requires the seller to deliver goods that correspond to the quantity, quality,
description, packaging, ordinary purpose, particular purpose, sample, or model contemplated by the
contract. This provision protects the buyer’s legitimate expectation that the goods received will
represent the economic and practical value for which the price was agreed. If the seller delivers goods
that do not conform to the contract, the buyer has not received the agreed equivalent of the price,
and the exchange becomes materially imbalanced. The CISG responds to this imbalance through a
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graded system of remedies rather than an automatic termination of the contract. The buyer may
require performance, request substitute goods in cases of fundamental non-conformity, demand
repair, reduce the price under Article 50, claim damages under Article 74, or avoid the contract where
the breach is fundamental. This remedial diversity is central to the Convention’s fairness model
because it calibrates the legal response to the severity of the imbalance (Said, 2020). Price reduction
is especially important from the standpoint of commutative justice because it directly restores
proportionality between the value of the goods actually delivered and the price payable by the buyer
(Enderlein & Massimo, 2014). Similarly, the rules on repair and cure prevent excessive remedies
where the imbalance can still be corrected without destroying the transaction, thereby protecting
both the buyer’s interest in conformity and the seller’s interest in preserving the contract (DiMatteo
et al., 2014). The CISG thus avoids rigid formalism and instead creates a flexible remedial structure
oriented toward proportional restoration.

The concept of fundamental breach is another important mechanism through which the CISG
indirectly protects commutative justice. Article 25 defines a breach as fundamental when it
substantially deprives the aggrieved party of what it was entitled to expect under the contract, unless
the result was not foreseeable to the breaching party. This definition links the right to avoid the
contract to the destruction of the contractual exchange’s essential value. Avoidance is therefore not
available for every defect, delay, or irregularity; it is reserved for cases in which the imbalance is so
serious that preserving the contract would impose an unjust burden on the aggrieved party. This
approach reflects a balance between contractual stability and substantive fairness. On the one hand,
international commerce requires that contracts not be easily terminated for minor breaches; on the
other hand, no party should be compelled to remain bound where the promised exchange has lost its
essential value (McKendrick, 2017). The damages regime under Article 74 also reinforces this balance
by granting compensation equal to the loss suffered, including loss of profit, while limiting recovery
to losses that were foreseeable at the time of contract formation. This prevents both under-
compensation and excessive liability, aligning the remedy with the economic logic of the transaction
(Treitel, 2013). The provisions on mitigation further confirm this equilibrium-based approach,
requiring the aggrieved party to take reasonable steps to reduce loss and thereby preventing
opportunistic expansion of damages (Gazzini, 2015). Even the rules on risk allocation under Articles
66 to 70 contribute to commutative justice by determining when accidental loss shifts from seller to
buyer, while preserving remedies where loss is connected to breach rather than neutral commercial
risk.

Good faith, interpretation, and uniform application provide the normative framework within which
the CISG’s more technical provisions can be understood as instruments of commutative justice.
Article 7 requires regard to the Convention’s international character, the need to promote uniformity,
and the observance of good faith in international trade. Although there is debate over whether good
faith under the CISG governs only interpretation or also the conduct of the parties, its interpretive
function remains significant because it discourages readings of the Convention that would legitimize
opportunism, surprise, or abuse of formal rights (Zeller, 2013). Article 8, concerning the
interpretation of statements and conduct, also supports legitimate expectations by asking how a
reasonable person in the same circumstances would have understood the parties’ behavior. This
objective standard helps prevent one party from exploiting ambiguity in a manner inconsistent with
commercial reasonableness (Enderlein & Massimo, 2014). At the same time, the CISG’s capacity to
guarantee commutative justice is not unlimited. The Convention does not expressly regulate
hardship or changed circumstances in a comprehensive way, and Article 79 primarily addresses
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impediments to performance rather than economic disequilibrium caused by severe market
disruption (Said, 2020). This silence has generated interpretive debate, particularly in cases where
performance remains physically possible but becomes radically more burdensome. Comparative
contract law and international commercial practice show that hardship, renegotiation, and
adjustment mechanisms may be necessary where strict enforcement would destroy the equivalence
of exchange (Felemegas, 2014). However, excessive judicial or arbitral intervention may undermine
certainty, which is itself essential to international trade. The CISG therefore occupies a middle
position: it strongly protects transactional balance after breach, but it is more cautious in addressing
supervening economic imbalance.

In conclusion, the CISG does not expressly recognize commutative justice as an independent
doctrinal category, yet its internal structure reveals a consistent concern with preserving the fair
equivalence of contractual exchange. The Convention protects this equilibrium through rules on
conformity of goods, notice of non-conformity, repair, replacement, price reduction, damages,
avoidance, mitigation, and risk allocation. These mechanisms ensure that a party who has not
received the expected contractual value is not left without an effective remedy, while also preventing
disproportionate responses that would unfairly burden the breaching party. The Convention’s model
of justice is therefore practical, remedial, and commercial rather than abstract or moralistic. It does
not seek perfect equality between parties, nor does it invalidate every economically unfavorable
bargain. Instead, it aims to preserve the reasonable balance that the parties themselves created at
the time of contract formation. Its main limitation lies in its relatively restrained treatment of
hardship and severe changes in circumstances, which may require further development through
interpretation, party drafting, arbitral practice, and supplementary principles of international
contract law. Overall, the CISG can be understood as one of the most important legal instruments
for protecting commutative justice in international sales, not because it declares the principle openly,
but because it operationalizes it through a coherent system of remedies and interpretive standards
designed to sustain fair and predictable exchange.
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