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ABSTRACT

A future property mortgage refers to the creation of a security interest over property that does not yet exist at the time of the
conclusion of the mortgage contract or has not yet become the property of the mortgagor, but whose existence or acquisition is
expected in the future. Due to its relationship with the general rules of obligations, the principle of freedom of contract, and the
specific regulations governing real rights, this type of mortgage constitutes an important issue in Iraqi civil law. The principal
research question is whether, despite the recognition of obligations concerning future property under the general provisions of
the Iraqi Civil Code, such property may validly serve as the subject matter of a security mortgage. The fundamental ambiguity
lies in the extent to which a mortgage over future property is compatible with requirements such as the determinability of the
mortgaged property, the mortgagor’s ownership, registrability, and the possibility of judicial sale through public auction. The
objective of this study is to examine the legal and juristic foundations of future property mortgages, analyze the validity
requirements of mortgaged property, and clarify the legal consequences of a mortgage created over property that does not yet
exist or is not owned by the mortgagor at the time of contracting. Furthermore, this study seeks to elucidate the position of the
Iraqi legislature, legal doctrine, and judicial practice regarding the validity or invalidity of mortgages over future property. The
research adopts a descriptive-analytical methodology and is conducted through the examination of library sources, Iraqi civil
and registration laws, the opinions of legal scholars, and relevant judicial decisions. The findings indicate that although
obligations concerning future property are generally permissible under the rules governing obligations, mortgages over future
property are, in principle, invalid under Iraqi law. This is because they conflict with the principle of mortgage specificity, the
requirement of the mortgagor’s ownership, the determinability of the mortgaged property, registrability requirements, and the
enforceability of the mortgage. Accordingly, it is necessary for the Iraqi legislature to provide an explicit legal provision
concerning the invalidity of future property mortgages or to establish exceptional conditions under which such mortgages may
be permitted.
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EXTENDED SUMMARY
The institution of mortgage occupies a central position in systems of civil law because it functions as
one of the most important accessory real securities designed to guarantee the performance of
obligations and strengthen the creditor’s legal position without necessarily transferring ownership
of the secured asset. In Iraqi civil law, as in many civil-law systems influenced by classical private-
law categories, mortgage is not merely a contractual arrangement between debtor and creditor;
rather, it creates an accessory real right over a specific asset and thereby affects not only the parties
but also third parties, the registration system, and the public ordering of credit relations. The concept
of a future property mortgage raises a particularly difficult legal problem because it concerns an asset
that either does not exist at the time of the mortgage contract or has not yet entered the patrimony
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of the mortgagor, although its existence or acquisition is expected in the future. This problem stands
at the intersection of two legal logics: the general law of obligations, which may permit an
undertaking concerning a future object if uncertainty and excessive ignorance are removed, and the
special law of real securities, which requires the mortgaged property to be specific, owned,
registrable, and capable of enforcement through public sale. The linguistic and juridical meaning of
mortgage itself confirms this connection between security, stability, and legal attachment: the term
“rahn” denotes pledge, security, permanence, and bindingness, concepts that are closely related to
the idea of fixing a creditor’s right upon a determinate asset (Al-Jawhari, 1987; Dehkhoda, 1998; Ibn
Faris, 1999; Moein, 2007). Accordingly, the research problem examined in this article is whether the
permissibility of obligations concerning future property under the general provisions of the Iraqi
Civil Code can be extended to mortgage, or whether the structural requirements of mortgage as a
real security prevent such an extension.

The study proceeds from the conceptual distinction between “property” and “future property.”
Property, in its general legal meaning, refers to an asset or right that has financial value, is capable
of ownership, and may enter economic circulation (Dehkhoda, 1998; Moein, 2007). Future property,
by contrast, refers to an asset that has no present external existence at the moment of contracting,
or has not yet become the property of the contracting party, but whose creation, acquisition, or
realization is expected in the future. Examples include agricultural products not yet produced, future
industrial outputs, future receivables, future proceeds of services, buildings not yet constructed, or
immovable property that the mortgagor may later acquire. Iraqi legal doctrine has treated future
assets in two main ways: some writers define them as immovable properties over which the
mortgagor has no present right or only a possible future right, such as property that may later be
purchased or received by gift; others define them as immovable properties that do not yet exist
materially but may come into existence, such as a building whose construction has not yet begun (Al-
Bashir & Taha; Al-Sanhuri; Mansour, 2005; Mansour, 1963). This conceptual ambiguity is important
because the future character of the property may relate either to non-existence or to non-ownership.
In ordinary obligations, this distinction may not necessarily invalidate the undertaking, provided
that the object is possible, sufficiently determined, and free from excessive uncertainty. In mortgage,
however, the matter becomes more complex because the object is not merely the subject of a personal
promise; it is the locus of an accessory real right, and this real right must be capable of registration,
priority, publicity, and enforcement against third parties.

The general rules of the Iraqi Civil Code provide the starting point for the analysis. Article 126
requires every contractual obligation to have an object capable of receiving the legal effect of the
obligation, and this object may be a thing, a debt, a benefit, another financial right, an act, or an
omission. Article 128 further requires the object of the obligation to be determined in a manner that
removes excessive ignorance, whether through reference to the thing itself, its specific location when
it exists at the time of contract, its distinguishing attributes and quantity, or any other method
capable of removing serious uncertainty. Article 129 then allows the object of an obligation to be non-
existent at the time of contracting if it is possible to obtain it in the future and if it is determined in a
manner that removes ignorance and risk; however, it declares transactions concerning the estate of
a living person void. These provisions indicate that Iraqi law does not absolutely reject undertakings
concerning future property. Rather, it permits such undertakings within the general theory of
obligations when the future object can be sufficiently identified and is not tainted by excessive
uncertainty. Yet legal doctrine emphasizes that this general permissibility cannot be mechanically
transferred to mortgage because mortgage requires more than the validity of a personal obligation
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(Mursi, 1949). The mortgaged property must belong to the mortgagor, or the mortgagor must at least
have a valid legal authority to encumber it. This requirement applies whether the mortgagor is the
debtor securing his own obligation or a third party offering his property as security for another’s
debt. Therefore, the decisive issue is not whether a future object may be the subject of a contractual
obligation, but whether it may bear a real security right before it exists, before it is owned, and before
it is capable of registration.

The special rules governing security mortgage in Iraqi law reveal why future property mortgage is
generally invalid. Article 1290 of the Iraqi Civil Code provides that a security mortgage may be
created only over immovable property or a real right over immovable property, and that the
mortgaged immovable must be legally transferable, saleable, and determined. This provision
embodies two structural principles: first, the limitation of the subject of security mortgage to
immovable property or real rights over immovable property; and second, the principle of specificity,
which requires the mortgaged asset to be accurately identified. Iraqi doctrine explains that a
mortgage cannot validly attach to a vague mass of present and future assets, because modern
mortgage is a specific security, not a general charge over the debtor’s entire patrimony (Al-Bashir &
Taha; Bayat, 1962; Tanagho, 1965). The purpose of the specificity requirement is to protect both the
creditor and third parties by ensuring that the encumbered asset is clearly known, registrable, and
capable of public sale. The registration rules reinforce this conclusion: the mortgage register must
include the identities of the creditor and debtor, the precise description of the mortgaged property,
the amount of the debt, the mortgage conditions, and the mortgage rank. Future property, precisely
because it does not yet exist or is not yet owned, normally lacks a current cadastral identity, physical
boundaries, present legal description, and registrable status. For this reason, the doctrine links
failure to determine the mortgaged asset with possible nullity of the mortgage, especially when
excessive ignorance remains (Al-Bashir & Taha; Mansour, 1963). The requirement that the property
be transferable and saleable also excludes assets outside commerce, public property, endowments,
and future estates, while the need for sale through public auction confirms that the mortgage object
must be presently enforceable rather than merely anticipated (Mansour, 2005; Saad, 1990).

The invalidity of future property mortgage in Iraqi law is further clarified through its distinction from
mortgage of another person’s property. Mortgage of another’s property concerns an existing and
specifically determined asset that does not belong to the mortgagor. In such a case, the defect lies
primarily in the mortgagor’s lack of ownership or authority, not in the non-existence or
indeterminacy of the asset. Therefore, under the relevant doctrine, such a transaction may be
suspended and may become effective if the true owner later authorizes it. By contrast, mortgage of
future property is not merely a case of lack of ownership; it often concerns an asset that has no
present legal or physical identity and cannot satisfy the requirement of specificity. For this reason,
the invalidity of future property mortgage is grounded in the absence of a determined object and in
the impossibility of creating a real security over an asset that may or may not later come into
existence (Al-Sanhuri; Salama, 1968). Iraqi legal thought also identifies several forms of invalid future
mortgage. The first is the mortgage of a future estate, which is void because transactions over the
estate of a living person are expressly prohibited and conflict with public order and good morals. The
second is the mortgage of assets that the mortgagor may acquire in the future without precise
determination; this form is void because of excessive ignorance and because it contradicts the
principle of specificity (Shanab, 1974; Zahran, 2004). Judicial materials and doctrinal discussions
further emphasize the difficulty of applying registration rules to future assets that are not
intrinsically and precisely determined (Al-Mashhadi, 2000). This restrictive approach also protects
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the mortgagor from economically reckless encumbrances, since permitting a debtor to mortgage all
assets that may be acquired in the future could expose the debtor’s future economic life to excessive
creditor control.

In conclusion, the study demonstrates that Iraqi civil law distinguishes between the permissibility of
undertaking obligations concerning future property and the validity of creating a security mortgage
over such property. Although Article 129 of the Iraqi Civil Code permits future objects to serve as the
subject of obligations under certain conditions, this rule remains confined to the general law of
obligations and cannot override the special requirements of real securities. Security mortgage is not
merely a contractual promise; it is an accessory real right that requires a presently identifiable,
owned, registrable, transferable, and enforceable asset. Future property usually fails to satisfy these
requirements because it lacks present existence, definite legal identity, registration capacity, and
immediate enforceability. The apparent tension between the general rules of contract and the specific
rules of mortgage is therefore resolved by recognizing the priority of the special rules governing real
security. Accordingly, a future asset may be promised, described, or made the subject of an
obligation, but it cannot, before existence, acquisition, precise determination, and registration, serve
as the valid object of a security mortgage. The article therefore concludes that the Iraqi legislature
should expressly regulate future property mortgage by either confirming its nullity or defining
narrow exceptional conditions under which it may be admitted, in order to strengthen legal certainty,
protect credit transactions, and prevent instability in real-security practice.
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