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ABSTRACT

Many classical, later, and contemporary Islamic jurists, including Ruhollah Khomeini, have paid particular attention to the
significance of custom (‘urf). The position of custom and its dynamic nature in jurisprudential and legal discussions become
evident when considered in light of the elements of time and place. The principal question of this study is: What position does
custom occupy within substantive criminal law? The study is based on the hypothesis that the specific concept of custom in
substantive criminal matters has established a distinct and special status for it compared to other branches of law. The objective
is to examine the concept of custom from both jurisprudential and legal perspectives and to explain its validity within the domain
of substantive criminal law, particularly with regard to criminal liability and the determination of punishments. The research
adopts a descriptive—analytical method. The findings indicate that although custom cannot serve as a jurisprudential or statutory
source of criminal law and therefore cannot constitute the legal basis for criminal prosecution or conviction, it can nevertheless
play a significant role in three areas: the formation of legal rules, the interpretation of legal provisions, and the application of
legal rules.
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EXTENDED SUMMARY
Custom has long occupied a central yet complex position in Islamic jurisprudence and legal theory,
because it operates at the intersection of social practice, normative recognition, interpretive
reasoning, and legal authority. In both jurisprudential and legal discourse, custom is generally
understood as a repeated, socially accepted, and normatively binding practice that arises gradually
within a community and becomes sufficiently stable to guide conduct and interpretation. Classical
lexical and legal accounts define custom as what is known, accepted, and regarded as proper by
people, while legal theorists emphasize its repetitive, general, and obligatory character (Ibn Manzur,
1984; Jafari Langroudi, 2005; Katouzian, 1996). In Islamic jurisprudence, custom is not merely a
sociological fact; rather, it functions as a framework through which meanings, subjects, and
instances are recognized, especially where the revealed text or statutory rule does not provide an
exact technical definition. The importance of custom becomes more visible when the elements of
time and place are considered, since many legal and jurisprudential concepts acquire their practical
meaning through changing social circumstances. In this regard, custom differs from mere habit,
because it requires both a material element, namely repeated conduct, and a psychological or
normative element, namely the belief that the conduct ought to be followed (Del Vecchio, 2001;
Eslamipanah, 2017). Accordingly, the study of custom in substantive criminal law requires a careful
distinction between custom as a source of legal creation and custom as a tool for interpretation,
application, and contextualization of legal concepts.
From a jurisprudential perspective, the authority of custom has been the subject of important
disagreement between different schools of Islamic legal thought. In Sunni jurisprudence, especially
among Hanafi and Maliki jurists, custom has often been treated as a significant source for legal
reasoning and, in some contexts, as a basis for resolving conflicts between formal analogical
reasoning and social practice (Khan & Khan, 2006). In Imamiyyah jurisprudence, however, custom
is generally not accepted as an independent proof for establishing binding legal duties, unless its
continuity to the time of the Infallible and the absence of prohibition can be demonstrated (Borujerdi,
1992). Nevertheless, this does not mean that Imamiyyah jurisprudence excludes custom from legal
reasoning. Rather, its authority is generally recognized in more limited but highly important
domains, including the identification of legal subjects, the interpretation of parties’ intent, and the
determination of the scope and instances of concepts such as maintenance, possession, sanctuary,
and protected property (Mohammadi, 1996; Muzaffar, 1991). Jurists have also relied on custom to
understand linguistic meanings and ordinary usage, since legal and religious texts are addressed to
human communities through language that is ordinarily understood within social contexts (Ansari,
1984; Feyz, 2008). Thus, although custom may not function as an autonomous legislative source in
Imamiyyah jurisprudence, it remains indispensable in the interpretive and applicative dimensions
of jurisprudential reasoning.
In Iranian law, the role of custom is shaped by the structure of a written legal system that is closer to
the Romano-Germanic tradition, where legislation is generally placed above custom in the hierarchy
of sources (David, 1985; Eslamipanah, 2017). Nevertheless, the validity of custom is reflected in
ordinary legislation, judicial practice, legal interpretation, and the recurring use of concepts that can
only be understood through social and professional standards. In civil and private law, custom may
have a broader field of operation, especially where legislation explicitly or implicitly refers to
customary understanding. In criminal law, however, its position is more restricted because of the
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principle of legality of crimes and punishments. This principle requires that no conduct be treated
as criminal and no punishment be imposed unless the offense and penalty have been previously
prescribed by law (Hallevy, 2015; Momeni, 2013; Momeni & Jalaeian Saleh, 2021). Consequently,
custom cannot independently criminalize conduct, justify prosecution, or serve as the direct legal
basis for conviction. This limitation is fundamental in substantive criminal law because criminal
liability directly affects liberty, security, and human dignity. Yet the restriction of custom as a source
of criminalization does not eliminate its practical importance. Rather, custom continues to play a
significant role in the formation of legal rules, the interpretation of ambiguous statutory terms, and
the determination of concrete instances of legal concepts.

The influence of custom in substantive criminal law becomes especially apparent in the
interpretation and application of statutory expressions that carry social, moral, technical, or relative
meanings. Criminal statutes sometimes employ terms such as “public chastity,” “contrary to
chastity,” “negligence,” “recklessness,” “ordinarily lethal,” “effective cooperation,” “honorable
motive,” and “reasonable punishment,” all of which require contextual assessment. Where the
statutory text is unclear or where the meaning of a concept is clear but its application to external
instances is doubtful, courts inevitably rely on ordinary understanding, judicial custom, expert
custom, or professional custom to determine the correct legal conclusion (Borhani & Parsaeian, 2013;
Mohaghegh Damad & Keykha Farzaneh, 2018; Omidi, 2010). For instance, the determination of
whether a particular act violates public chastity, whether a conduct is ordinarily fatal, whether a
threat is serious, or whether a specific tool qualifies as a weapon may depend on customary
judgment. Similarly, in the law of participation and complicity, concepts such as incitement, threat,
deception, preparation of means, facilitation, and attribution of conduct cannot be applied
mechanically without attention to social and judicial standards (Nourbaha, 2010; Sabri, 2002). In this
sense, custom functions not as an independent source of criminal liability, but as an interpretive
criterion that enables the judge to connect statutory language with social reality.

Custom also has a meaningful role in determining punishment, assessing mitigating and aggravating
factors, and evaluating barriers to criminal responsibility. In the Iranian criminal justice system,
judicial practice has historically contributed to shaping interpretive patterns concerning repetition,
multiplicity of offenses, and the practical consequences of statutory silence or ambiguity (Jalaeian
Saleh, 2016; Okhovat, 2010). In mitigation, courts may need to evaluate whether the defendant’s
cooperation was effective, whether the victim’s conduct was provocative, whether the offender’s
motive was honorable, or whether age, illness, and prior record justify leniency; these assessments
are deeply dependent on judicial and social custom (Mansourabadi, 2019; Mehrpour, 1993). The same
is true in relation to barriers to criminal responsibility and justifying causes. Determining childhood,
insanity, coercion, necessity, lawful command, reasonable disciplinary measures, sports injuries,
medical acts, and legitimate defense often requires reference to expert custom, administrative
custom, professional standards, or ordinary social understanding (Mansourabadi, 2020; Validi,
2010). In causation as well, the criterion of ordinary or adequate cause depends on whether,
according to the normal course of events and customary judgment, the defendant’s conduct can be
regarded as producing the harmful result (Hosni, 2006; Katouzian, 1999; Taheri Nasab, 2010).
Therefore, custom participates in criminal adjudication by clarifying proportionality, foreseeability,
attribution, and the concrete meaning of legally significant circumstances.

The findings of this study indicate that custom has a dual and carefully bounded status in Iranian
substantive criminal law. On the one hand, it cannot replace legislation, create crimes, establish
punishments, or justify criminal conviction independently, because the principle of legality prevents
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any direct criminal reliance on unwritten social norms. On the other hand, criminal law cannot
operate effectively without custom, because many statutory concepts require interpretation,
contextualization, and concrete application through ordinary, judicial, professional, and expert
understandings. Custom therefore plays an indirect but substantial role in criminal law: it assists the
legislature in transforming social needs into legal rules, assists courts in interpreting ambiguous
provisions, and assists judges in identifying the factual instances of legal concepts. The proper
position of custom is thus neither complete exclusion nor unrestricted authority, but controlled legal
recognition within the boundaries of legality, statutory interpretation, judicial reasoning, and the
protection of individual rights. This balanced understanding preserves the certainty required by
criminal law while allowing the legal system to remain responsive to social realities, changing
circumstances, and the practical demands of justice.
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