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ABSTRACT

In some countries, including Austria, laws on euthanasia have been enacted to accelerate the death of incurable patients. The
Iranian legislator has adopted a passive approach; in other words, in this regard, neither criminalization nor decriminalization
is observed. In the Iranian legal system, no explicit position can be found concerning euthanasia. However, it appears that in
cases such as ending a non-stable life, where the individual is legally deemed to be in the status of a deceased person, such as
individuals diagnosed with brain death, the legislator has accepted euthanasia. In late 2020, the Constitutional Court of Austria
permitted assisted suicide from the beginning of 2021; however, this may be carried out only subject to certain conditions. The
important point is that in Austria, religion and Sharia have no place in legislation. Rather, because religion is separated from
politics, Austria is a federal state, and each state legislates independently; accordingly, conditions for the implementation of
euthanasia were approved.
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EXTENDED SUMMARY
Euthanasia has become one of the most controversial issues at the intersection of criminal law,
medical law, ethics, religious jurisprudence, and human rights discourse. Although the term is
commonly associated with the acceleration of death for patients suffering from incurable or
intolerable conditions, its legal meaning is far more complex, particularly in legal systems that derive
their criminal norms from religious jurisprudence. In Iranian law, euthanasia is not explicitly
regulated as an independent legal institution, and the legislature has not adopted a clear position of
either direct criminalization or decriminalization under a specific title. This silence has led legal
scholars to examine euthanasia through related concepts such as intentional homicide, assisted
suicide, abandonment of treatment, consent of the victim, and the legal consequences of terminating
non-stable life. The issue becomes especially significant because Iranian criminal law, particularly in
matters of homicide and bodily integrity, is deeply connected to Imamiyyah jurisprudence and the
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doctrine of qisas. Therefore, the central question is whether the consent of a patient, especially before
the occurrence of the fatal act, can affect criminal liability or remove the right of retaliation and blood
money. The debate also extends to whether euthanasia can be analogically linked to the victim’s
waiver after injury and before death, as recognized in certain provisions of the Islamic Penal Code,
or whether such an analogy is invalid because the right subject to waiver has not yet come into
existence. In this context, the jurisprudential maxim of Isqat Ma Lam Yajib, meaning the waiver or
relinquishment of a right that has not yet become established or obligatory, provides a fundamental
doctrinal framework for evaluating the legal validity of consent in euthanasia cases (Khosravi &
Mousafar, 2020; Mohaghegh Damad, 2008).

The present study aims to conduct a comparative analysis of euthanasia in Iranian law with emphasis
on the jurisprudential maxim of Isqat Ma Lam Yajib and with reference to the Austrian approach to
assisted suicide and voluntary death. The significance of this comparison lies in the fact that Iran
and Austria represent two distinct legal-cultural models: Iran’s criminal law is shaped by Islamic
jurisprudence, public order, and the sanctity of human life, whereas Austria’s legal framework is
situated within a secular, federal, and rights-based constitutional system. In Iranian jurisprudential
discourse, human life is generally regarded not merely as an individual interest but also as a divine
trust and a matter of public and theological significance. Accordingly, the individual is not
considered to possess absolute dominion over his or her own life in a manner that would permit self-
destruction or authorize another person to end that life. From this perspective, euthanasia cannot be
reduced to a matter of private autonomy because the prohibition of killing has both a divine-right
dimension and a public-order dimension. Islamic legal sources and juristic positions have usually
emphasized that neither severe suffering nor the patient’s consent can transform an intrinsically
prohibited act into a lawful one, especially where the act directly terminates human life. This view
has been reinforced in contemporary discussions of mercy killing, where many jurists and legal
scholars reject the permissibility of euthanasia on the ground that the preservation of life is a binding
obligation and that consent cannot justify homicide (Agha Babaei Bani, 2012; Mortazavi, 2017; Sheikh
al-Islami et al., 2019).

Methodologically, the study is based on a descriptive-analytical and comparative legal approach. It
first explains the conceptual and terminological foundations of euthanasia, including active
euthanasia, passive euthanasia, assisted suicide, mercy killing, and the termination of treatment in
end-of-life conditions. It then examines the doctrinal foundations of the maxim of Isqat Ma Lam
Yajib and its relevance to criminal law, particularly in relation to the victim’s waiver of gisas before
the legal right has become fully established. The research further analyzes the legislative trajectory
of Iranian criminal law by focusing on the transformation from earlier criminal provisions to Article
365 of the Islamic Penal Code enacted in 2013 and related provisions, including Article 372
concerning a person whose life is no longer stable and who is legally treated as being in the condition
of the dead. Through this structure, the study distinguishes between cases in which the victim
forgives the offender after the occurrence of injury and before death, and cases in which a patient
consents to being killed before the fatal act has occurred. This distinction is crucial because the
former may be recognized within the statutory framework of waiver after injury, whereas the latter
raises the classical objection of waiving a right that has not yet arisen. The study also reviews relevant
Iranian scholarship on euthanasia, mercy killing, Islamic criminal law, and the civil-law analogy of
waiver, while remaining attentive to the difference between private-law transactions and criminal-
law consequences (Erfani Rad & Sajedi, 2013; Goldouzian, 2014; Khosravi et al., 2018; Rahimi, 2013).
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The findings indicate that Iranian law does not expressly recognize euthanasia as a lawful medical or
legal practice, yet certain provisions may create interpretive ambiguity regarding the effect of the
victim’s consent. Article 365 of the Islamic Penal Code allows the victim, after the occurrence of
intentional injury and before death, to waive qisas or enter into settlement, thereby preventing heirs
from later demanding retaliation or blood money. However, this rule should not be broadly
interpreted to include euthanasia, because euthanasia generally involves consent before the fatal act,
not waiver after the occurrence of a legally relevant injury. Therefore, if a patient asks a physician to
end his or her life before any criminal injury has been inflicted, such consent cannot be regarded as
a valid waiver of qisas, because the right of gisas has not yet been established. From the perspective
of Isqat Ma Lam Yajib, such prior consent is legally ineffective. The offender may therefore remain
liable for intentional homicide if the other elements of the crime are present. At the same time, Article
372 introduces a narrower and more complex situation: where a person has lost stable life and is
effectively in the condition of the dead, the legal system may treat the final act differently from
ordinary homicide. This has allowed some scholars to argue that ending non-stable life, particularly
in cases such as brain death or irreversible biological collapse, may be distinguished from euthanasia
in its strict sense. Nevertheless, this distinction does not amount to a general legalization of
euthanasia; rather, it reflects a limited doctrinal and statutory treatment of the boundary between
life, death, and criminal causation (Goldouzian, 2014; Katouzian, 2013; Khoei, 1998; Khomeini, 1993;
Khosravi et al., 2018).

The comparative dimension of the study shows that Austria has adopted a fundamentally different
approach to assisted suicide, especially after constitutional developments that opened the path for
regulated voluntary death under strict conditions. Unlike Iran, Austria does not legislate on the basis
of Sharia or religious jurisprudence, and its legal system operates within a secular and federal
constitutional framework. The Austrian model does not simply permit the uncontrolled termination
of life; rather, it attempts to regulate assisted suicide through procedural safeguards, medical
evaluation, and conditions related to incurable illness or permanent disabling suffering. In this
sense, the Austrian approach is based less on the doctrine of divine ownership of life and more on
individual autonomy, constitutional rights, personal dignity, and the management of unbearable
suffering within a regulated legal framework. This does not mean that Austrian law treats euthanasia
as an unrestricted right. Instead, the law seeks to distinguish between unlawful killing, medical
assistance in dying, and assisted suicide carried out under controlled conditions. The comparative
contrast demonstrates that the central legal tension in Iran concerns the limits of consent and the
impossibility of waiving an unestablished right, while the central tension in Austria concerns the
balance between individual self-determination and the state’s duty to prevent abuse, coercion, and
premature death. Accordingly, the Austrian experience is valuable not because it can be directly
transplanted into Iranian law, but because it reveals how different legal systems organize the
relationship between autonomy, suffering, medical responsibility, and the protection of life (Bassami
& Abbasi, 2009; Hojjatzadeh, 2005; Kneissl, 2018; Mohammadi, 2010).

In conclusion, the comparative analysis demonstrates that euthanasia in Iranian law remains an
unresolved and highly sensitive issue that cannot be adequately addressed through silence, scattered
statutory interpretation, or analogy alone. The maxim of Isqat Ma Lam Yajib plays a decisive role in
limiting the legal effect of prior consent to death, especially where the patient’s request precedes the
act that creates the right of retaliation. For this reason, the victim’s prior consent cannot ordinarily
remove criminal liability for intentional killing, and the waiver recognized after injury and before
death should not be extended automatically to euthanasia. At the same time, the legal treatment of
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non-stable life shows that Iranian law already contains categories that require more precise doctrinal
and legislative clarification. The Austrian model, by contrast, illustrates a rights-based and
procedurally regulated approach to assisted suicide, but its secular foundations and constitutional
assumptions differ significantly from the Iranian legal order. The most appropriate path for Iranian
law is therefore not simple adoption or rejection of foreign models, but the development of a coherent
domestic framework that clearly distinguishes euthanasia, assisted suicide, refusal of treatment,
termination of futile treatment, and the legal consequences of brain death or non-stable life. Such
clarification would protect patients, physicians, judges, and families from uncertainty while
preserving the ethical, jurisprudential, and public-order foundations of the Iranian legal system.
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