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ABSTRACT

The differentiation of criminal procedure, as one of the most profound conceptual and structural developments in contemporary
criminal policy, concerns the deliberate transition from a uniform and rigid model of adjudication toward a flexible, purposive
system based on the diversification of criminal justice responses. This approach, which has emerged with the claim of enhancing
the efficiency of the criminal justice system and guaranteeing fair trial, possesses considerable theoretical and practical
capacities; nevertheless, it faces fundamental and multidimensional challenges that simultaneously affect its normative
legitimacy and institutional effectiveness. At the theoretical level, ambiguity in the concept and scope of differentiation, the
absence of transparent, rational, and controllable criteria for distinguishing between types of proceedings, and its potential
conflict with fundamental principles such as equality before the law, legality of procedure, legal security, and predictability of
rules cast serious doubt on the philosophical and legal foundations of this approach. At the practical level, the concentration and
broad flexibility of the powers of prosecutorial authorities, the discretionary application of differentiated regulations, weak
effective judicial oversight, the absence of uniform judicial practice, and institutional inconsistency—and, at the jurisprudential
level, ambiguity regarding the manner of applying Qur’anic verses, hadiths, and rules related to justice—challenge the coherent
and fair implementation of procedural differentiation. Using an analytical-critical method and a comparative approach, the
present article systematically examines the most important theoretical, practical, and jurisprudential challenges of
differentiating criminal procedure across all stages of the criminal process. It emphasizes the necessity of reconsidering the
theoretical foundations, formulating transparent and binding criteria, strengthening judicial oversight, and effectively
guaranteeing individuals’ fundamental rights as prerequisites for the realization of legitimate, coherent, and sustainable criminal
justice.
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EXTENDED SUMMARY

Differentiation of criminal procedure has emerged as one of the major conceptual and institutional
transformations in contemporary criminal policy, reflecting the transition from a rigid, uniform, and
formally equal model of criminal adjudication toward a more flexible, purposive, and context-
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sensitive system of procedural regulation. The traditional model of criminal procedure was largely
premised on the idea that equality before the law required the application of identical rules to all
accused persons, all victims, and all categories of offences. However, the increasing complexity of
crime, the diversification of offender profiles, the emergence of new forms of victimization, the
expansion of organized, economic, cyber, and security-related offences, and the growing importance
of human rights guarantees have challenged the sufficiency of uniform procedural arrangements.
Within this context, differentiated criminal procedure seeks to design specific rules, forums,
safeguards, or procedural pathways according to relevant differences among crimes, offenders,
victims, evidentiary structures, and institutional needs. This approach does not necessarily imply a
departure from justice; rather, when properly justified, it may be understood as a means of realizing
substantive equality, improving procedural effectiveness, and adapting criminal justice responses to
the real conditions of cases and persons. The theoretical roots of this approach can be traced to
modern criminal policy scholarship, especially analyses that emphasize organized diversity within
criminal justice systems and criticize the limitations of classical procedural uniformity (Delmas-
Marty, 1986, 1992). At the same time, the differentiation of criminal proceedings raises serious
normative questions because any departure from general procedural rules must be reconciled with
the principles of legality, legal certainty, equality before courts, the presumption of innocence, access
to justice, judicial independence, and the right to an effective defence (Ashworth, 2006; Duff et al.,
2010). Therefore, differentiated procedure is neither inherently legitimate nor inherently
illegitimate; its legitimacy depends on the existence of rational criteria, legitimate aims, institutional
safeguards, proportionality, and effective judicial oversight.

The purpose of this study is to analyze the major theoretical, practical, and jurisprudential challenges
of differentiating criminal procedure in contemporary criminal policy, with particular attention to
the Iranian legal system and the principles of fair trial. The study adopts an analytical-critical method
and draws upon domestic and international legal literature in order to examine how differentiation
operates across different stages of criminal proceedings, including preliminary investigation,
prosecution, trial, sentencing, and execution of judgments. The central research problem is that
while differentiated criminal procedure has increasingly been accepted as a necessary response to
the complexity of modern criminal justice, its theoretical foundations and operational limits remain
insufficiently clarified. In Iranian criminal procedure, especially after the adoption of the Criminal
Procedure Code of 2013, several institutions reflect a differentiated logic, including special
proceedings for children and juveniles, suspension and deferral of prosecution, mediation,
alternative sanctions, and special procedural rules for certain categories of offences and persons
(Ashouri, 2019; Mirkamali & Hosseini, 2016). Nevertheless, the absence of a coherent theory of
differentiation, ambiguity in legislative criteria, institutional fragmentation, and insufficient
implementation capacities have weakened the practical realization of this approach (Ardabili, 2021;
Paknit, 2017). This study therefore seeks to clarify the conditions under which differentiation can be
justified as a legitimate mechanism of substantive justice rather than a source of arbitrariness,
discrimination, or procedural insecurity. It argues that differentiation must be assessed through the
lens of fair trial guarantees and that every procedural distinction must be based on a relevant
difference, pursue a legitimate aim, be necessary and proportionate, impose the least possible
restriction on fundamental rights, and remain subject to effective review.

The findings of the study show that the first set of challenges is theoretical and concerns the
conceptual ambiguity of differentiation, the apparent tension between formal equality and
substantive equality, the risk of essentialism and labeling, the absence of a comprehensive theory
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justifying departure from general procedural rules, and the danger that exceptional procedures may
gradually become ordinary mechanisms of criminal justice. Formal equality requires equal
application of procedural rules, but substantive equality demands attention to real and relevant
differences that affect a person’s capacity to participate in proceedings, understand the accusation,
defend themselves, or withstand the consequences of criminal justice intervention. For example,
applying identical interrogation procedures to children, persons with cognitive disabilities, and adult
defendants may appear equal but may function unjustly in practice. However, the study emphasizes
that not every distinction is legitimate; differences must be relevant to procedural capacity,
evidentiary reliability, protective needs, or the technical complexity of the case. Otherwise,
differentiation may become a disguised form of discrimination. Another serious theoretical risk is
essentialism, whereby all members of a group are treated as if they possess fixed and homogeneous
characteristics. This problem is closely connected to labeling theory, because the formal classification
of a person as a juvenile offender, dangerous person, mentally disordered defendant, addict, or
vulnerable victim may become a dominant social identity and generate stigma, exclusion, and
secondary deviance (Bernburg & Krohn, 2003; Goffman, 1963). Furthermore, the study finds that
differentiated procedure is often justified by conflicting rationales: protection and rehabilitation in
juvenile justice, efficiency and speed in simplified procedures, technical expertise in economic or
cybercrime cases, and security control in organized or security-related crimes (Ayat, 2019; Beigizadeh
et al., 2019). Placing these divergent rationales under the single title of “differentiated procedure”
without a hierarchy of principles creates normative inconsistency and increases the risk that
exceptional rules may expand beyond their original scope (Gross, 2003; Ziaei Chahgahi et al., 2022).
The second set of findings concerns practical and institutional challenges. Differentiated criminal
procedure can operate effectively only when specialized rules are supported by specialized
institutions, trained professionals, adequate resources, and coherent jurisdictional arrangements. In
practice, however, differentiation may remain merely formal if a general court is renamed as a
juvenile, family, economic, or special court without the presence of trained judges, specialized
prosecutors, qualified defence lawyers, psychologists, social workers, criminologists, forensic
experts, and appropriate support institutions. The Iranian legal system contains several legal
provisions that envisage specialized proceedings, especially in relation to children and juveniles, but
their effective implementation depends on the availability of professional personnel and institutional
infrastructure. The study identifies fragmentation of regulations as one of the major operational
problems. Rules governing differentiated proceedings are often distributed across general
procedural laws, special statutes, regulations, circulars, and judicial practices. This fragmentation
makes it difficult for judges, lawyers, defendants, and victims to determine the applicable procedural
path, particularly where multiple criteria overlap, such as the age of the accused, the gravity of the
offence, the type of court, and the nature of the charge. Such overlap may generate conflicts of
jurisdiction and prolong proceedings, thereby undermining the very efficiency that differentiation is
supposed to promote. Another practical challenge is the tension between speed, accuracy, and
individualization. Differentiation is sometimes used to reduce delays and allocate judicial resources
more efficiently, but excessive emphasis on speed may weaken the right to defence, limit access to
case materials, reduce opportunities to challenge evidence, and prevent adequate assessment of the
personal circumstances of the accused or victim (Cape & Smith, 2017; Nourian & Salimi, 2017).
Conversely, unlimited individualization may increase costs, prolong proceedings, and produce
inconsistent treatment of similar cases. The study therefore argues that the appropriate criterion is
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not rapid justice at any cost, but proportionate and timely justice, in which time, resources, and
procedural safeguards are allocated according to the complexity of the case and the rights at stake.
The third set of findings relates to jurisprudential and normative foundations in Islamic legal
thought, particularly in the context of Iranian law. The study shows that differentiated criminal
procedure is not necessarily incompatible with Imami jurisprudence; indeed, several jurisprudential
principles can support differentiated and protective arrangements when they are directed toward
justice, removal of hardship, prevention of harm, and preservation of social order. The principle of
justice is central to adjudication and requires not only a just outcome but also equal and respectful
treatment of litigants during proceedings. Jurisprudential sources emphasize equality between
litigants in attention, speech, seating, hearing, and judicial conduct, indicating that procedural
differentiation cannot be based on status, power, class, occupation, or institutional affiliation unless
a rational and legally relevant connection to the subject of adjudication is established (Hurr al-Amili,
1988; Khomeini, 2000). The presumption of innocence and the rule of dar’ also provide important
limits on punitive authority, especially where doubt exists regarding the commission of the offence,
attribution, or criminal responsibility (Hurr al-Amili, 1988; Saduq, 1992). From this perspective, the
seriousness of an accusation, including security-related, organized, or morally sensitive offences,
cannot justify lowering standards of proof or reducing the right to defence. Similarly, the rule that
evidence is incumbent upon the claimant prevents the practical transfer of the burden of proof to the
accused. At the same time, principles such as no harm, negation of hardship, and preservation of
order may justify special protective arrangements for vulnerable victims, children, persons with
disabilities, or individuals facing extraordinary barriers to participation in proceedings. However,
these principles cannot be invoked in a one-sided manner to restrict defence rights or judicial
guarantees. Claims of public interest, social order, or procedural efficiency must be concrete,
necessary, proportionate, and subject to judicial review. Thus, jurisprudential reasoning can support
legitimate differentiation only where it remains compatible with equality of litigants, the
presumption of innocence, evidentiary caution, effective defence, and proportional limitation of
rights.

In conclusion, the study demonstrates that differentiation of criminal procedure is a necessary but
risky instrument of contemporary criminal justice. It can promote substantive justice, institutional
efficiency, victim protection, specialization, and meaningful access to justice when it is grounded in
real and relevant differences and when it preserves the core guarantees of fair trial. At the same time,
it may become a source of discrimination, arbitrariness, securitization, procedural fragmentation,
and erosion of defence rights if it lacks clear criteria and effective control. The proposed model for
legitimate differentiation consists of seven cumulative conditions: the existence of a real and relevant
difference; pursuit of a clear and legitimate aim; necessity of a distinct procedural rule;
proportionality between the difference and the adopted measure; use of the least restrictive means;
availability of judicial oversight and effective objection; and continuous evaluation of the
consequences of differentiated rules. Under this model, the burden of justifying any departure from
general procedural guarantees lies with the legislature or the authority applying the differentiated
rule, not with the individual who claims the protection of ordinary fair trial rights. Principles such as
judicial independence and impartiality, the presumption of innocence, effective defence, equality of
arms, prohibition of unlawful evidence, and access to a competent court must remain the non-
derogable core of criminal procedure. For the Iranian legal system, the study recommends clarifying
the legal definition of differentiation, adopting measurable criteria for vulnerability and procedural
specialization, reorganizing scattered regulations, reducing jurisdictional conflicts, strengthening
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individualized assessment under judicial supervision, ensuring confidentiality where necessary, and
providing real institutional resources for specialized courts and supportive measures. Ultimately,
differentiated criminal procedure can become legitimate, coherent, and effective only when it is
understood as a regulated exception within the general order of fair criminal adjudication, not as a
pathway for bypassing fundamental guarantees.

References

Ardabili, M. A. (2021). General Criminal Law (Vol. 1). Mizan.

Ashouri, M. (2019). Criminal Procedure (Vol. 1). SAMT.

Ashworth, A. (2006). Principles of Criminal Law (5th ed.). Oxford University Press.

Ayat, A. (2019). Justifying differentiated proceedings for economic crimes: Threat of crime or danger of the
offender? Criminal Law Research, 8(28), 239.

Beigizadeh, B., Moazenzadegan, H. A., & Koushki, G. (2019). Applying differentiated criminal procedure to legal
persons at the preliminary investigation stage. Criminal Law Research, 8(29), 43-68.

Bernburg, J. G., & Krohn, M. D. (2003). Labeling, life chances, and adult crime. Criminology, 41(4), 1287-1318.

Cape, E., & Smith, T. (2017). Judicial Oversight of Police Detention and Investigation in Europe. Hart Publishing.

Delmas-Marty, M. (1986). Les grands systémes de politique criminelle. Presses Universitaires de France.

Delmas-Marty, M. (1992). Procédures pénales d'Europe. Presses Universitaires de France.

Duff, R. A., Farmer, L., Marshall, S. E., & Tadros, V. (2010). The Trial on Trial: Towards a Normative Theory of
the Criminal Trial. Hart Publishing.

Goffman, E. (1963). Stigma: Notes on the Management of Spoiled Identity. Prentice-Hall.

Gross, O. (2003). Chaos and rules: Should responses to violent crises always be constitutional? The Yale Law
Journal.

Habibi, B. (2018). The concept of the principle of access to justice, its features and manifestations. Legal Studies,
10(1), 61-90.

Hurr al-Amili, M. i. H. (1988). Wasa'il al-Shi'a ila Tahsil Masa'il al-Shari'a.

Khomeini, S. R. (2000). Tahrir al-Wasilah (Vol. 2). Institute for Compilation and Publication of Imam Khomeini's
Works.

Lazerges, C. (2008). Differentiated criminal justice and human rights. Revue de Science Criminelle et de Droit Pénal
Comparé(1), 1-15.

Mirkamali, S. A., & Hosseini, E. (2016). Differentiated proceedings for children in the Criminal Procedure Code of
2013.

Mohseni, H. (2017). The principle of access to justice and the government's right to litigation. Private Law Studies,
47(3), 531-550.

Nourian, A., & Salimi, E. (2017). Reasonable time in the criminal pre-trial stage: From mechanisms of application
to guarantees for violation. Parliament and Strategy(92), 229-254.

Paknit, M. (2017). Differentiation of Criminal Proceedings (1st ed.). Mizan Legal Foundation.

Roberts, J. V., & Hough, M. (2013). Sentencing and Punishment: The Quest for Justice. Oxford University Press.

Rusman, G. (2022). Incentive forms of court proceedings as an element of the transformation of the criminal
process.

Saduq, M. i. A. i. B. (1992). Man La Yahduruhu al-Fagih (Vol. 4). Islamic Publications Office.

Yavari, A. (2004). The right to a fair trial and modern procedure. Constitutional Law(2), 253-290.

Ziaei Chahgahi, S. Y., Jamshidi, A., & Ashouri, M. (2022). Differentiation of criminal proceedings for crimes
committed by legal persons: Foundations, necessity, and criteria. Judiciary Law Journal, 86(119), 295-326.

K




