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ABSTRACT

The expansion of the state’s involvement in economic activities and the increasing scope of its intervention in the market have
made the determination of the applicability of competition law rules to governmental measures one of the most significant
challenges in public economic law. Ambiguity in distinguishing between sovereign acts and the state’s economic activities has
impeded the effective enforcement of competition law rules. This study aims to clarify the legal foundations and criteria
governing the application of competition law rules to the state’s economic activities within the Iranian legal system and to
propose a framework for distinguishing sovereign acts from economic activities by drawing on the principles of public law and
comparative legal studies. In terms of purpose, this is an applied study, and in terms of methodology, it adopts a descriptive-
analytical approach. The research data were collected and analyzed through library-based research involving statutes and
regulations, judicial decisions, Persian- and English-language sources, and a comparative examination of the legal systems of
Iran, the European Union, and the United States. The findings indicate that the “economic nature of the activity” constitutes the
principal criterion for determining the applicability of competition law rules to state measures and that the mere affiliation of
legal entities with the state does not exempt them from the scope of these rules. Furthermore, the absence of a clear statutory
criterion for distinguishing sovereign acts from economic activities, ambiguity regarding the jurisdictional boundaries of the
Competition Council, and the lack of consistent judicial precedent are among the principal obstacles to the effective enforcement
of competition law in Iran. The results demonstrate that applying competition law rules to the state’s economic activities, while
taking into account the requirements inherent in the exercise of sovereign authority, does not conflict with the principles of
public law and contributes to the promotion of fair competition, the protection of consumer rights, and the implementation of
the General Policies of Article 44 of the Constitution. The study’s contribution lies in proposing an analytical framework based
on the criterion of the “economic nature of the activity,” together with supplementary criteria, for determining the scope of
application of competition law rules to the state’s economic activities within the Iranian legal system.
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EXTENDED SUMMARY
Competition law has become one of the central legal instruments for promoting sound economic
governance, preserving market efficiency, protecting consumer welfare, and preventing the
concentration or abuse of economic power. In contemporary economies, the scope of competition
law no longer concerns only relationships among private undertakings, because governments
increasingly participate in markets through state-owned enterprises, public institutions, pension
funds, public banks, energy companies, transport entities, and other affiliated bodies. This dual role
of the state—as both regulator and market participant—creates a fundamental legal challenge
regarding the circumstances in which governmental conduct should remain within the sphere of
sovereign authority and the circumstances in which it should become subject to competition law. The
difficulty is particularly significant when public entities benefit from statutory privileges, public
financing, exclusive rights, regulatory powers, or preferential access to resources while competing
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with private undertakings. In such cases, the absence of competition oversight may distort market
structures, weaken private investment, and undermine competitive neutrality. Comparative
competition law generally rejects the proposition that public ownership alone justifies immunity
from competition rules and instead focuses on the nature of the activity performed. Under this
approach, a public entity may be exempt when exercising powers intrinsic to public authority but
may simultaneously be treated as an undertaking when supplying goods or services in a market
(Hovenkamp, 2018; Jones & Sufrin, 2023; Whish & Bailey, 2021). The present study examines this
distinction within the Iranian legal system, where the Law on the Implementation of the General
Policies of Article 44 of the Constitution introduced a relatively coherent framework for facilitating
competition, prohibiting monopolistic practices, and establishing the Competition Council, yet failed
to define clearly the boundary between sovereign acts and governmental economic activities (M.
Alaeddini & M. Shiri, 2016; Mohammad Bagheri & Mohammad Ghaffari Farsani, 2012; M. Rostami & A.
Kamarkhani, 2015).

The principal objective of the study is to identify the legal criteria governing the application of
competition law rules to the economic activities of the state in Iran and to develop an analytical
framework capable of distinguishing sovereign acts from market-oriented governmental conduct.
The core research question asks which legal criteria should determine whether conduct by the state,
a state-owned enterprise, or another public entity falls within the jurisdiction of competition law
and, consequently, within the competence of the Competition Council. The study proceeds from the
hypothesis that the economic nature of the activity constitutes the primary criterion and that
governmental or public entities should generally be subject to competition rules whenever they
participate in the market in a manner comparable to private undertakings. This proposition is
supplemented by three additional criteria: the possibility of assigning the activity to private actors,
the competitive effects of the governmental decision, and the purpose of state intervention. Such a
framework is necessary because an overly broad exemption for state activity may perpetuate
monopolies, discriminatory privileges, and barriers to entry, whereas the indiscriminate extension
of competition law to all governmental measures may interfere with legitimate sovereign functions,
including legislation, public security, taxation, regulation, judicial administration, and the exercise
of coercive authority. Iranian scholarship has addressed the foundations of competition law, the
jurisdiction of the Competition Council, and the implementation of Article 44, but has provided only
limited analysis of an integrated test for differentiating economic conduct from sovereign authority
(Mahmoud Bagheri & Mohammad Ghaffari Farsani, 2012; V. Rostami & A. Kamarkhani, 2015; Tajarloo
& Karbasian, 2017). The study therefore seeks to fill this gap by combining principles of public
economic law with insights derived from European Union and United States competition law.
Methodologically, the research is applied in purpose and descriptive-analytical in approach. The
study relies on library-based legal research and examines statutory provisions, regulatory materials,
judicial reasoning, doctrinal writings, and comparative legal sources relating to competition law,
public undertakings, state immunity, and competitive neutrality. Particular attention is given to the
Law on the Implementation of the General Policies of Article 44 of the Constitution, especially the
provisions addressing anticompetitive practices and the authority of the Competition Council. The
Iranian framework is then evaluated in light of European Union law, where Articles 101 and 102 of
the Treaty on the Functioning of the European Union apply to undertakings regardless of their public
or private status, and in light of United States antitrust law, where the state-action immunity doctrine
provides a limited exemption for conduct undertaken pursuant to a clearly articulated state policy
and active governmental supervision. The comparative method is used not to transplant foreign rules
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mechanically, but to identify legally persuasive criteria that can be adapted to the institutional
structure of Iranian public law. European competition law is especially important because it defines
an undertaking functionally, according to whether an entity offers goods or services on a market,
rather than institutionally, according to ownership, financing, or formal legal status (Craig & de
Birca, 2020; Jones & Sufrin, 2019; Whish & Bailey, 2021). The United States approach is also relevant
because it illustrates how immunity for governmental conduct may be interpreted restrictively in
order to prevent public affiliation from becoming a blanket exemption from antitrust scrutiny
(Areeda & Hovenkamp, 2020; Hovenkamp, 2018). The study also draws on the concepts of competitive
neutrality and competition assessment developed in international policy instruments (Oecd, 2021a,
2021b; Unctad, 2022).

The findings indicate that the economic nature of the activity is the most reliable and legally
defensible criterion for determining the scope of competition law in relation to state conduct. Under
this criterion, the decisive question is not whether the entity is formally public, publicly financed, or
established by statute, but whether it supplies goods or services in a market under conditions
comparable to those in which private undertakings operate. Accordingly, a single public entity may
perform both sovereign and economic functions, and each activity must be classified separately.
Regulatory supervision by a central bank, licensing by a ministry, taxation, national defense, public
security, and the exercise of compulsory authority are generally sovereign in character because they
derive directly from public power and cannot ordinarily be performed by private actors. By contrast,
banking, insurance, transport, telecommunications, energy supply, commercial healthcare,
education services, and other market-based activities may be economic even when carried out by
public bodies. The study further finds that the transferability of an activity to the private sector is a
useful supplementary indicator: the more readily an activity can be performed by private
undertakings, the stronger the presumption that governmental performance of that activity is
economic. The competitive effects of state decisions also matter, particularly where public authorities
grant exclusive rights, selective subsidies, discriminatory tariffs, preferential access, or entry
restrictions that distort the market (European, 2022; Oecd, 2021a; Whish & Bailey, 2021).
Nevertheless, competitive effects alone cannot convert every administrative decision into an
economic act; the legal character of the authority exercised and the context of the intervention must
also be examined (Areeda & Hovenkamp, 2020; Rostami & Asgharnia, 2024). The purpose of
intervention is relevant but should remain supplementary, because many economic activities are
undertaken in pursuit of public objectives.

The analysis of Iranian law reveals several structural weaknesses. First, the Law on the
Implementation of the General Policies of Article 44 does not provide a comprehensive definition of
“economic activity,” leaving the distinction between sovereign and economic conduct to fragmented
interpretation by administrative and adjudicatory bodies. Second, the concept of sovereign acts is
itself insufficiently defined, which allows some public institutions to characterize market-oriented
conduct as an extension of statutory duties and thereby avoid competition scrutiny. Third, the
personal scope of competition law remains ambiguous because the legislation refers broadly to
persons, undertakings, and economic actors without expressly clarifying the status of ministries,
executive agencies, state-owned companies, public non-governmental institutions, and other
affiliated entities. Fourth, the jurisprudence of the Competition Council and the Administrative
Justice Court has not yet produced a sufficiently consistent and predictable framework for classifying
mixed governmental conduct. These deficiencies weaken legal certainty, facilitate conflicting
jurisdictional interpretations, and may generate de facto immunity for public economic actors (A. A.
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Alaeddini & M. Shiri, 2016; M. Alaeddini & M. Shiri, 2016; Mahmoud Bagheri & Mohammad Ghaffari
Farsani, 2012). In response, the study proposes a four-stage model. The first stage asks whether the
conduct involves the supply of goods or services in a market. The second examines whether private
actors are legally and practically capable of performing the activity. The third assesses whether the
decision creates or strengthens monopoly, discrimination, barriers to entry, or other distortions of
competition. The fourth determines whether the conduct is directly connected to the exercise of
public authority and exclusive sovereign responsibilities. Applied cumulatively, these criteria
preserve legitimate governmental authority while preventing public entities from using their
institutional status to obtain unjustified competitive advantages (Ghaffari Farsani, 2019; M. Rostami
& A. Kamarkhani, 2015; Tajarloo & Karbasian, 2017).

In conclusion, the study demonstrates that the application of competition law to the economic
activities of the state is compatible with the principles of public law, provided that genuine sovereign
functions remain protected. The decisive issue is not the formal identity of the actor but the
substantive nature of the conduct. When the state or a public entity enters the market, supplies goods
or services, competes with private undertakings, or influences market conditions through conduct
functionally equivalent to commercial activity, it should ordinarily be subject to the same
competition rules as other economic actors. Conversely, measures directly connected to legislation,
taxation, national defense, public order, adjudication, regulatory coercion, and other exclusive
manifestations of public authority should remain outside the ordinary scope of competition law. The
proposed four-criterion model offers a coherent basis for interpreting existing legislation, clarifying
the jurisdiction of the Competition Council, guiding the Administrative Justice Court, and informing
future legislative reform. It is therefore recommended that Iranian lawmakers define economic
activity expressly, codify criteria for distinguishing sovereign acts from market conduct, clarify the
competence of the Competition Council over state-owned and public entities, and formally recognize
competitive neutrality as a foundational principle of domestic competition law. The publication of
reasoned and consistent decisions, the development of interpretive guidelines, and improved
coordination among the Competition Council, sectoral regulators, and administrative courts would
further enhance predictability and institutional efficiency. Ultimately, these reforms would
strengthen fair competition, protect consumers, improve opportunities for private investment,
reduce unjustified state-related market privileges, and advance the objectives underlying Article 44
of the Constitution.
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