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ABSTRACT

One of the challenging issues in Islamic criminal jurisprudence concerns the legal status of offenses committed against a walad
al-zina (a child born of an illicit sexual relationship) with respect to blood money (diyah) and retaliation in kind (gisas). Imami
jurisprudence and the Hanafi school have advanced different views on this matter. The principal question is whether, for the
purposes of diyah and qgisas, a child born of zina enjoys the same legal status as a child born within a lawful marriage or is subject
to different rules. Employing a descriptive-analytical method and drawing on authoritative jurisprudential sources from both
schools, this study comparatively examines the opinions of Imami and Hanafi jurists. The findings indicate that, according to
the predominant view in Imami jurisprudence, the diyah payable for a child born of zina is equal to that payable for a child of
legitimate parentage in both unintentional and intentional offenses; however, some jurists have recognized certain distinctions
regarding qisas. By contrast, the Hanafi school considers the diyah of a child born of zina to be less than the full amount in
certain circumstances and also prescribes specific conditions for the application of gisas. After examining the jurisprudential
and hadith-based foundations of both schools, this article analyzes the practical implications of these differences and ultimately
proposes measures for harmonizing the relevant rules with human rights standards.
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EXTENDED SUMMARY

The legal status of offenses committed against a child born of zina constitutes a complex issue at the
intersection of Islamic criminal jurisprudence, lineage rules, human dignity, and the protection of
life. Although extensive jurisprudential scholarship has examined blood money (diyah) and
retaliation in kind (gisas) across Islamic legal schools, comparatively limited attention has been
devoted to the specific question of whether a child born outside a legally recognized marital
relationship enjoys the same protections as a child of legitimate lineage under Imami jurisprudence
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and the Hanafi school. The importance of this inquiry derives from the fact that the absence of a
legally established paternal lineage may affect several areas of Islamic law, including inheritance,
maintenance, guardianship, and family affiliation; however, it remains disputed whether such
consequences should extend to the protection of life and bodily integrity. Within the general
framework of Islamic criminal law, diyah refers to the legally prescribed financial compensation
payable for an offense against life, bodily organs, or physical faculties, whereas gisas denotes
proportionate retaliation imposed for an intentional homicide or bodily injury when its legal
conditions are fulfilled. Both institutions are grounded in the protection of human life and the
regulation of criminal responsibility, although their detailed requirements differ among Islamic legal
traditions (El-Awa, 1998; Peters, 2005). Earlier studies have generally addressed the rules of diyah,
parental exemption from retaliation, or the broader effect of lineage on criminal liability, without
offering a sustained bilateral comparison between Imami and Hanafi jurisprudence concerning
offenses against a child born of zina (Bagheri, 2016; Makarem Shirazi, 2007; Mousavi, 2015).
Accordingly, the present study seeks to fill this analytical gap by examining whether the absence of
legitimate paternal affiliation affects the amount of diyah, the possibility of gisas, and the legal status
of the victim in intentional, quasi-intentional, and accidental offenses.

The principal objective of this study is to identify and compare the jurisprudential foundations upon
which Imami and Hanafi jurists determine the rules governing diyah and gisas in offenses against a
Muslim child born of zina. More specifically, the research examines the legal nature of such a child,
the relevance of religious affiliation and lineage to the sanctity of life, the applicability of general
Qur’anic and hadith-based rules, and the extent to which parental relationships may preclude
retaliation. The conceptual framework distinguishes between offenses against life and offenses
against bodily organs, as well as between intentional homicide, quasi-intentional homicide, and
accidental killing. It also differentiates between the amount of compensation, the entitlement of legal
heirs or guardians to claim it, and the substantive conditions required for retaliation. In Imami legal
doctrine, the dominant position is that a Muslim child born of zina possesses an inviolable life and
is generally entitled to the same criminal-law protections as other Muslims, despite the restrictions
placed upon the establishment of paternal lineage in other areas of private law (Al-Najafi, 1984; Al-
Tusi, 1967). In Hanafi jurisprudence, the general protection of Muslim blood is likewise recognized,
but certain discussions concerning paternal affiliation, acknowledgment of lineage, and the scope of
parental immunity have generated more differentiated opinions (Al-Kasani, 1986; Al-Sarakhsi, 1993;
Ibn Abidin, 1991). The study therefore addresses three interconnected questions: whether the diyah
of a Muslim child born of zina is equal to the full diyah of another Muslim; whether an intentional
killer may be subjected to gisas for killing such a child; and whether the biological father or mother
benefits from the rule that a parent is not retaliated against for killing a child. These questions are
assessed in light of the principles of equality of Muslim blood, caution in matters involving life, and
the presumption that derogations from full legal protection require clear and authoritative evidence
(Kamali, 2010; Weiss, 2006).

This research employs a descriptive-analytical and comparative method. Primary classical
jurisprudential texts from both legal traditions were examined alongside relevant contemporary
studies of Islamic criminal law. For Imami jurisprudence, the analysis draws upon major works
addressing homicide, bodily injuries, lineage, and compensation, including the writings of al-Tusi,
al-Hilli, al-Shahid al-Thani, al-Naraqi, al-Najafi, al-Hurr al-Amili, and later jurists (Al-Hilli, 1992; Al-
Hurr al-Amili, 1988; Al-Najafi, 1984; Al-Naraqi, 1996; Al-Shahid al-Thani, 1989; Al-Tusi, 1967). For
Hanafi jurisprudence, the study considers foundational and authoritative works attributed to Abu
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Hanifa and later Hanafi jurists, particularly al-Quduri, al-Sarakhsi, al-Kasani, Ibn Abidin, and al-
Kashmiri (Abu Hanifa, 1989; Al-Kasani, 1986; Al-Kashmiri, 1999; Al-Quduri, 1996; Al-Sarakhsi, 1993;
Ibn Abidin, 1991). The comparative analysis proceeds through several stages. First, the relevant
concepts and classifications of homicide, bodily injury, diyah, and gisas are clarified. Second, the
Qur’anic generalities concerning the sanctity of life, retaliation, accidental killing, and human dignity
are considered. Third, traditions specifically relating to the blood money or retaliation of a child born
of zina are assessed in terms of their doctrinal use and interpretive treatment. Fourth, the internal
majority and minority positions within each school are identified. Finally, the practical implications
of these views are evaluated in relation to contemporary legislation and judicial practice. The study
does not treat the absence of legitimate lineage as automatically determinative; rather, it investigates
whether the legal effects of defective or unrecognized lineage should be confined to family-law
relations or extended to criminal-law protections. This methodological distinction is essential
because the denial of inheritance or paternal affiliation does not necessarily entail a reduction in the
protection afforded to life, bodily integrity, or personal dignity.

The findings demonstrate that the predominant position in Imami jurisprudence supports the full
protection of a Muslim child born of zina in both diyah and gisas. According to this view, the general
Qur’anic and jurisprudential rules governing the inviolability of Muslim life encompass all Muslims
unless an authoritative text establishes an exception. Therefore, when a Muslim child born of zina is
killed accidentally or quasi-intentionally, the full diyah is payable, and when the child is intentionally
killed by a legally accountable Muslim who is not protected by a specific exemption, retaliation may
be imposed. This conclusion is supported by the generality of the rules governing retaliation and
blood money, the principle of equality in the sanctity of Muslim blood, and traditions indicating that
the diyah of a Muslim child born of zina is equivalent to that of a child born within marriage (Al-
Hurr al-Amili, 1988; Al-Najafi, 1984). Major Imami jurists have consequently rejected the proposition
that the circumstances of conception diminish the child’s protection, emphasizing that the child
bears no legal responsibility for the unlawful conduct of the parents. Although minority opinions
attributed to some early jurists suggested a reduced compensation or denied retaliation in certain
cases, these positions did not gain broad acceptance because of weaknesses in their evidentiary
foundations and their tension with more authoritative narrations and general principles (Al-Bahrani,
1985; Al-Naraqi, 1996). The same general reasoning applies to bodily injuries: the prescribed
compensation for the loss of an organ or bodily faculty is not reduced merely because the victim was
born of zina. Nevertheless, the parental exemption remains a contested issue. The dominant Imami
rule provides that a father is not subjected to gisas for killing his child, although he remains liable
for financial and discretionary consequences. The application of this exemption to a biological father
whose legal paternity is not recognized requires closer analysis, and jurists have differed over
whether biological causation alone is sufficient to invoke the rule or whether legally established
lineage is required (Bagheri, 2016; Mousavi, 2015).

The Hanafi position shares important foundations with Imami jurisprudence but exhibits greater
internal variation in the treatment of lineage and parental status. Hanafi jurists generally affirm that
the blood of a Muslim child born of zina is protected and that an unrelated person who intentionally
kills such a child may be subjected to retaliation under the general rules of homicide. Likewise, the
prevailing approach recognizes financial compensation for accidental killing and prescribed
compensation for bodily injuries (Al-Jaziri, 2003; Al-Sarakhsi, 1993). However, some Hanafi
discussions connect the amount or attribution of diyah to the establishment of lineage,
acknowledgment by the father, or the legal status of the mother, thereby producing opinions that
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differ from the straightforward equality endorsed by the Imami majority (Al-Kasani, 1986; Ibn Abidin,
1991). The rule that a parent is not killed in retaliation for a child is also interpreted differently within
Hanafi doctrine. Some jurists extend the paternal exemption to the biological father even when
legitimate lineage is absent, relying on the existence of a factual paternal relationship or on the
principle that retaliation is removed where a substantial legal doubt exists. Others argue that the
absence of legally established paternity weakens the basis for the exemption. The position of the
mother is similarly debated, although certain Hanafi formulations restrict the exemption more
narrowly in her case. Despite these divergences, the comparative analysis reveals substantial
common ground: both schools reject the complete forfeiture of the child’s blood, both recognize the
applicability of compensation in accidental offenses, and both accept the general sanctity of Muslim
life. The primary disagreement therefore concerns not the basic existence of protection but the
degree to which defective lineage affects the amount of compensation and the operation of parental
immunity. These findings have practical significance for contemporary criminal legislation. They
support an explicit statutory declaration that a Muslim child born outside marriage is entitled to full
protection against homicide and bodily injury, while also indicating the need for clearer legislative
rules concerning biological parenthood, legal lineage, and exemptions from retaliation (Makarem
Shirazi, 2007; Rezaei, 2016).

In conclusion, the comparative examination shows that the dominant Imami position provides the
clearest doctrinal basis for equality between a Muslim child born of zina and other Muslims in
relation to blood money and retaliation. The circumstances of conception do not diminish the child’s
humanity, religious status, bodily integrity, or entitlement to protection under criminal law.
Although Hanafi jurisprudence contains opinions that condition certain consequences upon the
establishment of lineage, it also possesses strong doctrinal resources capable of supporting full
protection, particularly the general sanctity of Muslim blood, the prohibition against unjustified
killing, and the requirement that exceptions to criminal-law equality rest upon clear evidence. The
most defensible contemporary approach is therefore to separate the family-law consequences of
unrecognized lineage from the criminal-law protection of life and bodily integrity. A child should not
bear the legal burden of conduct attributable exclusively to the parents, nor should uncertainty
concerning paternal affiliation result in reduced compensation or weakened protection against
intentional violence. Modern legislation in Islamic jurisdictions should expressly eliminate
ambiguity by confirming full blood money for Muslim victims regardless of the legitimacy of birth
and by defining the scope of parental exemptions in a manner consistent with justice, legal certainty,
and the best interests of the child. Such an approach would preserve the central objectives of Islamic
criminal law, including the protection of life, deterrence of violence, prevention of unremedied
bloodshed, and recognition of inherent human dignity.
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