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ABSTRACT

The institution of legal representation is one of the most important mechanisms for realizing judicial justice and safeguarding
the right to defense within Iran’s judicial system. At the foundational level, it is also closely connected with Imami jurisprudence.
In addition to its professional and specialized functions, this institution has broad social and legal implications, and its
effectiveness directly influences the quality of fair trial proceedings. Despite the recognition of the principle of agency in both
Imami jurisprudence and Iranian positive law, certain legislative and practical ambiguities and conflicts persist concerning the
status of attorneys, the scope of their authority, the licensing system, the accused’s right to defense, and the mechanisms
governing the financial relationship between attorneys and clients. Accordingly, examining the compatibility of the existing
regulations with jurisprudential foundations and formulating corrective solutions constitutes both a scholarly and practical
necessity. This study aimed to clarify the status of attorneys in Iran’s judicial system, assess the extent to which this status
conforms to the principles of Imami jurisprudence, and propose legislative and ijtihad-based solutions to address the existing
challenges. The study employed a descriptive-analytical method and a library-based approach, drawing on jurisprudential
sources, procedural laws and regulations, and legal doctrinal perspectives. The findings indicate substantial convergence
between Imami jurisprudence and Iranian law regarding principles such as the legitimacy of the agency contract, women’s
eligibility to practice law, the right to defense, and the necessity of protecting defendants and litigants. Nevertheless, several
issues require reconsideration, including the Note to Article 48 of the Code of Criminal Procedure, the duality of institutions
authorized to issue licenses, the attorney-fee system, the expansion of electronic legal representation, and the need for greater
specialization within the legal profession. Accordingly, reform of the current framework should be grounded in the ijtihad-based
capacities of Imami jurisprudence, principles such as the prohibition of harm, public interest, and the protection of people’s
rights, as well as the more precise regulation of legal mechanisms.
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EXTENDED SUMMARY
Fair trial constitutes one of the principal manifestations of judicial justice in contemporary legal
systems, and its effective realization depends substantially on institutional guarantees protecting the
right to defense. Among these guarantees, the legal profession occupies a distinctive position because
an attorney is not merely a contractual representative of a litigant but also a professional actor who
contributes to balancing public authority against individual rights, preventing procedural error, and
strengthening confidence in judicial institutions. In the Iranian legal system, the status of attorneys
must be examined within the interaction among constitutional principles, procedural legislation,
professional regulation, and the jurisprudential foundations of Imami law. Article 35 of the
Constitution expressly recognizes the right of parties to select legal counsel and requires that access
to counsel be facilitated for those who lack the financial capacity to retain an attorney. This
constitutional recognition transforms access to legal representation from a procedural privilege into
a fundamental right closely connected with equality before the law and effective access to justice
(Yousefnajad Mehrabani, 2026). Articles 156 and 165 of the Constitution further reinforce this
position by emphasizing the restoration of public rights, the expansion of justice, the protection of
legitimate freedoms, and the public character of judicial proceedings. Although these provisions do
not all refer directly to attorneys, their effective implementation presupposes the existence of an
independent and professionally competent institution capable of presenting legal arguments,
monitoring compliance with procedural safeguards, and ensuring that judicial proceedings do not
become unilateral exercises of public power (Hashemi, 2020; Rabbani, 2023). Accordingly, the legal
profession in Iran should not be reduced to an ordinary occupation or merely economic service;

rather, it must be understood as an integral component of the administration of justice whose
independence, accessibility, and professional quality directly affect the legitimacy of adjudication.
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The principal issue examined in this study is the extent to which the existing legal status of attorneys
in Iranian judicial proceedings corresponds with the principles of Imami jurisprudence and whether
the present legislative and institutional framework adequately employs the jurisprudential capacities
available for strengthening the right to defense. Iranian criminal and civil procedural laws formally
recognize the role of counsel at different stages of adjudication. In criminal proceedings, particularly
under Articles 52 and 190 of the Code of Criminal Procedure, the accused is entitled to access legal
counsel and to benefit from the attorney’s presence during preliminary investigations, a stage at
which initial statements, evidentiary records, and decisive procedural measures may substantially
shape the outcome of the case (Ahmadzadeh, 2026; Zeraat, 2021). In civil proceedings, the right to
appoint an attorney is similarly recognized, and legal representation contributes to the accurate
preparation of petitions, pleadings, evidentiary submissions, and procedural objections, thereby
reducing formal mistakes and enhancing judicial efficiency (Behbahani, 2023; Shams, 2020).
Nevertheless, formal recognition has not eliminated significant legislative and practical difficulties.
Restrictions on the selection of counsel in certain security-related cases, inconsistencies in licensing
and disciplinary structures, inadequate specialization within the profession, ambiguities
surrounding attorney fees, and emerging concerns associated with electronic representation
demonstrate that the actual functioning of legal counsel does not always correspond with the
normative requirements of a fair trial. These challenges reveal a gap between the theoretical
recognition of legal representation and its effective institutionalization. The study therefore seeks
not merely to describe existing regulations but to identify points of convergence and divergence
between positive law and Imami jurisprudence and to develop legislative and ijtihad-based solutions
capable of reconciling public interests, professional independence, procedural equality, and the
protection of litigants.

The study employed a descriptive-analytical method and a library-based research design. Primary
jurisprudential materials, including major works of Imami jurists on agency, contractual authority,
legal capacity, trust, remuneration, dismissal, and representation in litigation, were examined
alongside constitutional provisions, the Civil Code, the Codes of Civil and Criminal Procedure,
professional regulations, and contemporary legal scholarship. The jurisprudential analysis was
structured around the four principal sources of Islamic legal reasoning: the Qur’an, the Sunnah,
consensus, and reason. Qur’anic indications concerning delegation and representation, including the
appointment of persons to collect and administer alms and the delegation of tasks in earlier religious
narratives, have been interpreted by jurists as supporting the legitimacy of entrusting lawful affairs
to another person (Al-Razi, 1985; Allamah al-Hilli, 2006). The Sunnah likewise contains numerous
reports demonstrating the permissibility and continuity of agency, including narrations concerning
the appointment, authority, and dismissal of representatives (Hurr al-Amili, 1993). Classical jurists
have further relied on consensus and the rational necessity of delegation, emphasizing that
individuals cannot personally undertake all their financial, administrative, and judicial affairs and
therefore require the ability to appoint agents (Allamah al-Hilli, 2006). The analytical framework also
incorporated general jurisprudential principles, including the prohibition of harm, the protection of
public order, the observance of contractual conditions, the authority of individuals over their
property and legal interests, and the duty of an agent to protect the principal’s interests (Ansari, 1989,
1994; Naraqi, 1989). Through comparison of these jurisprudential foundations with current
legislation, the study evaluated whether contemporary restrictions and regulatory arrangements can
be justified by necessity, public interest, proportionality, and the preservation of the essential

substance of the right to defense.
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The findings demonstrate substantial convergence between Imami jurisprudence and Iranian law
concerning the basic legitimacy and legal effects of representation. In Imami jurisprudence, agency
is a recognized nominate contract based on permission, delegation, and trust. Its validity generally
requires legal capacity, intention, consent, and the agent’s ability to perform the delegated act.
Classical authorities have also emphasized the agent’s obligation to remain within the scope of
authorization, preserve the principal’s interests, avoid negligence, and act faithfully as a trustee
(Khomeini, 2011; Muhaqqiq al-Hilli, 1987; Najafi, 1946). The jurisprudential treatment of
representation in litigation is especially important because it confirms that judicial representation is
not an alien modern institution but a contemporary manifestation of the broader doctrine of agency.
Jurists have expressly accepted representation in disputes, the presentation of legal proofs, and the
pursuit of rights before adjudicative authorities (Al-Tusi, 1958; Najafi, 1946). The analysis also
indicates that gender does not constitute an inherent condition for the validity of agency. Because
legal representation is based on delegation rather than judicial guardianship, women who possess
legal capacity and professional competence may validly act as attorneys. With respect to non-
Muslims, the jurisprudential position is more nuanced: agency in lawful financial and private
matters is generally valid, while additional concerns may arise where the delegated function is
connected with public authority, guardianship, or sovereign power. Another area of convergence
concerns attorney remuneration. Imami jurisprudence recognizes that agency may be gratuitous or
remunerated, and an attorney may receive compensation where remuneration has been agreed upon
or established by custom (Khomeini, 2011; Najafi, 1946). This supports the legitimacy of contractual
attorney fees while also confirming that remuneration is an incidental effect rather than the defining
essence of the agency relationship.

The findings nevertheless identify several areas of significant tension and institutional deficiency.
The most controversial is the Note to Article 48 of the Code of Criminal Procedure, which restricts
the accused’s choice of counsel during preliminary investigations in certain security and organized-
crime cases to attorneys approved by the Head of the Judiciary. Although security considerations
may justify narrowly tailored procedural safeguards, this restriction raises serious concerns
regarding freedom of choice, attorney independence, mutual trust between counsel and client, and
equality of arms (Ashouri, 2021; Tavajohi & Mohammad Kourehpaz, 2019). From an Imami
jurisprudential perspective, any limitation on the principal’s freedom to appoint a trusted
representative requires a clear and compelling justification. The principles of public interest and
preservation of the legal order may authorize governmental regulation, but such regulation must
satisfy necessity, proportionality, and the prohibition of excessive harm (Khomeini, 2000; Tabatabaei
Yazdi, 2002). The dual licensing structure involving bar associations and the Judiciary’s Center for
Attorneys creates another institutional challenge. Organizational plurality is not necessarily
unlawful, but differences in admission standards, professional training, disciplinary supervision, and
ethical regulation may undermine consistency and public confidence. The more appropriate
objective is therefore the establishment of unified national standards rather than the mechanical
elimination of institutional plurality (Katouzian, 2006; Shams, 2020). The study also finds that
mandatory fee schedules should operate primarily as protective and supplementary standards rather
than as absolute restrictions on contractual freedom. Agreements between attorneys and clients
should remain valid within the boundaries of law, public order, fairness, and the prohibition of
exploitation (Emami, 2021; Hurr al-Amili, 1993). Furthermore, the expansion of electronic
representation is compatible with jurisprudential principles because contracts may be concluded
through any rational means that reliably expresses intention and consent; however, its legitimacy in
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practice depends on secure identification, confidentiality, data protection, and reliable attribution of
electronic declarations (Falahatpisheh & Mousavi Bojnourdi, 2024). Finally, the increasing complexity
of litigation necessitates systematic specialization, continuing professional education, and
transparent certification mechanisms to ensure that attorneys possess the knowledge required to
protect their clients effectively (Tangestani & Moradi Barlian, 2022).

In conclusion, the status of attorneys in Iran’s judicial system is supported by both constitutional
principles and the established foundations of Imami jurisprudence, yet its practical and legislative
organization remains in need of substantial reform. Legal representation should be treated as a
justice-oriented, fiduciary, and professional institution rather than being reduced either to a purely
private contractual relationship or to an ordinary commercial occupation. Reform should preserve
the independence of counsel, guarantee effective and equal access to legal representation, and ensure
that any restriction on the right to choose an attorney remains exceptional, transparent, necessary,
and proportionate. A comprehensive national framework should harmonize admission standards,
professional education, ethical duties, disciplinary guarantees, and specialization requirements
while respecting the institutional independence of the legal profession. Attorney-fee regulation
should protect clients against exploitation without disregarding contractual freedom, professional
expertise, the complexity of cases, and the legitimate economic rights of attorneys. Electronic legal
representation should be expanded through secure technological infrastructure and precise rules
governing authentication, confidentiality, and professional secrecy. The right of qualified women to
practice law should remain fully recognized, while questions concerning non-Muslim attorneys
should be addressed through a careful distinction between the validity of private agency and the
regulatory conditions governing participation in the formal judicial profession. Overall, the most
appropriate reform model is one that draws on the dynamic interpretive capacities of Imami
jurisprudence while responding to the contemporary requirements of procedural fairness,
technological change, professional specialization, and public access to justice. Strengthening the
institution of legal counsel is therefore not merely a professional demand but a fundamental
condition for protecting individual rights, improving judicial decision-making, reinforcing public
trust, and realizing substantive justice in the Iranian legal system.
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