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ABSTRACT

This article comparatively examines the criteria for determining the content of a contract in the legal systems of Iran and Iraq.
Following the 2016 reform, the French Civil Code introduced a new requirement known as the “content of the contract,” replacing
the traditional requirements of subject matter and cause. Against this background, the present study comparatively analyzes the
corresponding legal framework in Iranian and Iraqgi law. In French law, the content of the contract is regarded as a condition of
contractual validity and is defined with particular reference to public policy and the contractual purpose. Both subjective criteria,
particularly the parties’ common intention, and objective criteria, including custom, equity, statutory law, and the nature of the
obligation, contribute to determining contractual content. In Iraqi law, the content of the contract is regulated through dispersed
provisions and is determined primarily at the performance stage on the basis of the parties’ express intention, statutory rules,
custom, and equity. The incorporation of the Islamic jurisprudential concept of the “inherent implications of the contract” is also
proposed. In Iranian law, contractual content is shaped by the essential conditions for the validity of transactions stipulated in
Article 190 of the Civil Code and by the principle of freedom of contract. Custom, supplementary legal rules, and the principle of
good faith also play an important role in supplementing and interpreting contracts. Employing an analytical-comparative
approach, the article demonstrates that both legal systems apply a combination of subjective and objective criteria, although
French law places greater emphasis on objective considerations. The findings underscore the need for legal reforms in Iran and
Iraq to enhance contractual certainty and promote a more equitable balance between the contracting parties.
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EXTENDED SUMMARY
The content of a contract constitutes one of the central elements through which the rights, duties,
expectations, and legal risks of the contracting parties are identified and regulated. Although
classical contract theory traditionally explained contractual validity through such elements as
consent, subject matter, and cause, contemporary legal systems have increasingly moved toward a
broader conception that treats contractual content as an integrated legal category encompassing
express terms, implied obligations, statutory supplements, customary practices, equitable
considerations, and requirements arising from the nature and purpose of the transaction. The 2016
reform of the French Civil Code represents a particularly important development in this respect
because it replaced the traditional concepts of subject matter and cause with the more
comprehensive concept of the “content of the contract.” This reform reflected an attempt to simplify
the theoretical structure of contract formation while preserving essential controls relating to legality,
certainty, public policy, and the balance of contractual obligations. The revised French approach has
consequently provided an influential comparative framework for examining legal systems that have
historically been shaped by both civil law and Islamic jurisprudence. In Iranian law, contractual
content is not expressly defined as an independent legal requirement, yet it may be reconstructed
through the essential conditions for the validity of transactions, the principle of freedom of contract,
the rules governing interpretation, and the role of custom and supplementary legislation. Iraqi law
similarly lacks a comprehensive and autonomous regulation of contractual content, but numerous
provisions of the Iraqi Civil Code refer to contractual terms, implied consequences, customary
obligations, equitable standards, and the requirements inherent in the nature of an obligation. These
developments demonstrate that contractual content cannot be reduced to the written clauses chosen
by the parties, because contracts also generate consequences that arise independently of express
agreement and that may be imposed by law, custom, equity, or the functional purpose of the
contractual relationship. (Abdullah Abd al-Muhsin, 2020; Al-Sayyid Faris, 2021; Gholami et al., 2020)
The principal objective of this study is to undertake an analytical and comparative examination of
the criteria used to determine the content of a contract in Iranian and Iraqi law, with particular
attention to the distinction between subjective and objective standards and to the conceptual
influence of the 2016 French reform. The subjective criterion is founded on the autonomy of the will
and seeks to discover the actual or common intention of the parties. Under this approach, contractual
obligations derive primarily from what the parties intended to establish, and interpretation must
therefore attempt to reconstruct their genuine agreement rather than merely rely on the literal
meaning of their words. This view is closely connected to classical individualism, freedom of
contract, and the proposition that the binding force of contractual terms arises from the parties’
voluntary commitment. By contrast, the objective criterion focuses on externally ascertainable
elements, including the language of the agreement, ordinary commercial practice, statutory rules,
judicial standards, equity, good faith, and the conduct reasonably expected from a person in
comparable circumstances. The objective approach is particularly important where the contract is
incomplete, ambiguous, or silent regarding a matter necessary for its implementation. In such cases,
the legal system must supplement the parties’ agreement through standards that do not depend
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exclusively on their internal intention. The distinction between these two approaches is not absolute,
because modern contract law generally adopts a combined model in which subjective intention
remains important but is controlled and completed by objective considerations designed to promote
legal certainty, transactional security, social justice, and the protection of weaker parties. Iranian
and Iraqi law both reflect this mixed structure, although the extent and doctrinal basis of judicial
intervention differ between the two systems. (Bigdeli & Maleki, 2012; Naghibi, 2005; Shahabi, 2015;
Shariat Bagheri, 2012)

The study employs an analytical-comparative method based on the examination of statutory
provisions, doctrinal writings, general principles of contract law, and the conceptual relationship
between civil law rules and Islamic jurisprudential foundations. In the Iranian legal system,
particular attention is given to Articles 10, 190, 191, 196, 219, 220, 224, 375, 381, and 382 of the Civil
Code, which collectively reveal the legal sources from which contractual content may be identified.
In the Iraqi legal system, the analysis focuses on provisions concerning the performance of
obligations, contractual conditions, supplementary duties, customary practices, equitable
intervention, and the nature of contractual performance, especially Article 150 and provisions
governing sale, lease, construction, transport, and guarantee. The research also examines the
theoretical foundations of expressed and internal intention, the role of the legislator in
supplementing incomplete agreements, and the legal consequences of interpreting contractual
content as a question of fact or a question of law. From a methodological perspective, the
comparative analysis does not merely identify textual similarities and differences; it also considers
the philosophical assumptions underlying each legal solution. Iranian law is shaped by a
combination of French-inspired civil law, Imami jurisprudence, and the constitutional authority of
Islamic legal principles. Iraqi law is likewise influenced by continental civil law, Egyptian legal
scholarship, and Islamic jurisprudential concepts, particularly the notion that a contract includes
not only its express terms but also what is required by its nature, purpose, and customary incidents.
Accordingly, the research evaluates both systems through the interaction between party autonomy
and regulatory intervention, rather than treating either subjective or objective criteria as
independently sufficient. (Al-Hakim et al., 2008; Al-Sanhuri, 1952; Jafari Langroudi, 1996; Katouzian,
1995; Safaei, 2011)

The findings concerning Iranian law indicate that the content of a contract is determined through a
multilayered combination of the parties’ express agreement, their actual intention, customary
implications, supplementary legal rules, and general legal principles. Although Article 190 of the
Civil Code identifies the essential conditions for the validity of transactions, it does not define
contractual content as a separate condition. Nevertheless, Articles 191 and 196 confirm the
significance of intention in the formation and attribution of legal acts, while Article 219 establishes
the binding force of contracts validly concluded in accordance with law. Article 220 is especially
important because it extends contractual obligations beyond express terms and binds the parties to
all consequences arising from custom, usage, or law. Article 224 further requires contractual
language to be interpreted according to its customary meaning. These provisions show that Iranian
law does not adopt a purely subjective model. The internal intention of the parties remains a central
interpretive consideration, but it must be manifested through conduct, language, writing, or other
externally perceptible means. Furthermore, where the parties have not expressly regulated an issue,
custom and supplementary legislation may enter the contract and determine their rights and
obligations. The principle of good faith, although not expressly formulated as a general rule in the
Civil Code, has increasingly been recognized through newer legislation and doctrinal analysis as a
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basis for fair interpretation and performance. The legal order therefore combines the subjective
search for common intention with objective standards that preserve transactional reliability and
prevent the frustration of contractual purpose. The principal weakness of the Iranian system is the
dispersed nature of these rules and the absence of a clear statutory concept of contractual content,
which may create uncertainty in complex or long-term agreements where price, performance
standards, or future adjustments have not been completely specified. (Katouzian, 1997, 2010;
Moradkhani & Shams, 2012; Niazi et al., 2015; Shahidi, 2001)

The findings concerning Iraqi law similarly reveal a combined subjective-objective approach,
although the objective dimension is more explicitly associated with judicial supplementation during
the performance stage. Iraqi law initially recognizes that the parties’ common intention determines
the core of contractual content and that a court should not arbitrarily add to or reduce the rights and
obligations they have chosen. However, the subjective approach cannot adequately explain the
existence of ancillary obligations that were neither expressly negotiated nor consciously
contemplated by the parties. For this reason, Iraqi law authorizes the supplementation of contractual
content through statutory rules, custom, equity, technical standards, and the nature of the obligation.
Article 150 of the Iraqi Civil Code provides the principal doctrinal foundation for this process by
allowing the consequences of a contract to extend beyond its express wording to matters required by
law, custom, equity, and the inherent character of the contractual relationship. This method is
reflected in provisions concerning the buyer’s duty to pay the agreed price and receive the goods, the
contractor’s obligation to comply with agreed conditions and technical standards, the tenant’s duty
to perform customary minor repairs, and the carrier’s implied responsibility for passenger safety.
The Iraqi legal system also permits judicial adjustment in certain circumstances, including the
reduction of excessive penalty clauses and the recognition of obligations necessary to maintain
contractual balance. Custom plays a particularly important role because it identifies ordinary
incidents of contracts and supplies terms that parties in a particular trade or profession are presumed
to know. Equity operates as a residual standard where neither legislation nor custom provides an
adequate solution, while the nature of the obligation determines necessary accessories and
supplementary duties. The strength of this framework lies in its flexibility, but its weakness is that
contractual content is not independently organized as a condition of validity, thereby leaving
substantial authority to judges and potentially reducing predictability. (Al-Bayati, 2014; Al-Fatlawi,
2006; Al-Hakim et al., 2017; Al-Sarhan & Hamad Khater, 2008; Ayyad; Qasim, 2018)

In conclusion, the comparative analysis demonstrates that Iranian and Iraqi law both determine
contractual content through a synthesis of subjective intention and objective legal standards,
although neither system has developed an autonomous statutory concept comparable to the post-
2016 French model. In Iran, the actual and common intention of the parties retains a prominent
position, but custom, supplementary rules, and general principles complete and regulate the
agreement. In Iraq, party autonomy is likewise recognized, yet the law assigns a broader practical
role to statutory supplementation, custom, equity, technical standards, and the nature of the
obligation, particularly during contractual performance. Both systems therefore acknowledge that a
contract is more than the literal sum of its written provisions and that effective enforcement
frequently requires the recognition of implied and ancillary obligations. Nevertheless, the
fragmented regulation of contractual content in both jurisdictions may weaken legal certainty,
especially in modern, digital, long-term, and economically complex contracts. A more coherent
legislative approach would require the express recognition of contractual content as a distinct legal
category, clearer identification of the hierarchy among subjective and objective criteria, and more
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precise limits on judicial supplementation. Such reform should preserve freedom of contract while
ensuring that contractual terms remain lawful, sufficiently ascertainable, functionally capable of
performance, and consistent with fairness and the protection of weaker parties. The development of
a unified framework would also improve the predictability of judicial decisions, reduce interpretive
disputes, and facilitate greater compatibility between national contract law and contemporary
commercial practice.
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