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ABSTRACT

Contractual remedies are among the principal legal mechanisms for securing performance, compensating the consequences of
contractual breach, and maintaining an appropriate balance between the interests of contracting parties. One of the central
issues in this field concerns whether multiple remedies may be cumulated in response to a single breach and the extent to which
courts may recognize, restrict, or reject such cumulation. This study adopts an analytical and comparative approach to examine
the role of courts in determining the cumulation of contractual remedies under Iranian law and international instruments. The
main question is whether the aggrieved party may simultaneously or successively invoke remedies such as specific performance,
termination, damages, agreed damages, and the right of retention, or whether the exercise of one remedy necessarily excludes
another. The findings indicate that Iranian law lacks a comprehensive and explicit general rule governing the cumulation of
contractual remedies. Existing provisions sometimes suggest a sequential relationship between remedies, while in other
instances they permit cumulative application. By contrast, international instruments generally provide a more coherent remedial
framework and tend to recognize the cumulation of compatible remedies. The principal criteria that courts should apply include
compatibility of legal effects, independence of the compensated loss, prohibition of double recovery, respect for party autonomy,
proportionality between the seriousness of the breach and the remedy, and prevention of abuse of rights. The study concludes
that the preferable principle in Iranian law should be the permissibility of cumulating compatible contractual remedies, unless
their concurrent application is legally or logically inconsistent, prohibited by law or contract, or results in compensation
exceeding the actual loss. Adoption of this approach could contribute to greater consistency in judicial practice, improved
predictability in contractual disputes, and closer alignment between Iranian contract law and contemporary developments in
international commercial law.
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EXTENDED SUMMARY
This study examines the role of courts in determining the cumulation of contractual remedies under
Iranian law and international instruments, with particular emphasis on the legal conditions under
which a party injured by breach may invoke more than one remedy either simultaneously or
successively. Contractual remedies constitute a central component of the law of obligations because
the practical value of a contractual right depends not only on the recognition of the underlying
obligation but also on the availability of effective judicial mechanisms when that obligation is
breached. In Iranian private law, the principal responses to contractual non-performance include
specific performance, termination, damages, agreed damages, and, in certain reciprocal contracts,
the right of retention. The doctrinal foundation of these remedies is closely connected to the binding
force of contracts and the general structure of obligations, under which a valid contractual
undertaking creates a legally enforceable relationship between obligor and obligee (Jafari Langroudi,
2010). Iranian contract law generally favors preservation and performance of the contractual
relationship, a tendency rooted in the principle of contractual binding force and reflected in the
broader theory of contracts (Katouzian, 2013). At the same time, the Iranian Civil Code does not
formulate a comprehensive general rule on whether remedies are cumulative, alternative, or
hierarchically ordered. This legislative silence has generated an important interpretive problem:
whether the injured party must select a single remedy, whether certain remedies operate
successively, or whether compatible remedies may be combined so long as they do not produce
contradictory legal effects or overcompensation. The problem becomes particularly significant in
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cases involving the relationship between specific performance and damages, specific performance
and termination, termination and damages, and the interaction between contractual remedies such
as agreed damages and statutory remedies. The objective of the present study is therefore to identify
a coherent criterion for determining when contractual remedies may be cumulated and to clarify the
judicial role in applying that criterion in Iranian law in light of comparative and international
approaches.

The theoretical framework of the study is based on the proposition that contractual remedies should
be classified according to their function and legal effect rather than treated as a homogeneous
category. Specific performance preserves the contractual relationship and seeks realization of the
promised performance; termination ends the contractual relationship when the legal or contractual
conditions for dissolution are satisfied; damages seek compensation for loss resulting from non-
performance, delayed performance, or defective performance; and agreed damages may function
either as compensation for delay or as a substitute for performance, depending on the intention of
the parties and the structure of the clause. The historical development of the law of obligations
illustrates the broader transformation of enforcement from sanctions directed against the person of
the debtor toward patrimonial and compensatory mechanisms directed toward the debtor’s assets
(Lévy & Castaldo, 2007). Modern contract law consequently treats the obligation as a legally protected
patrimonial relationship in which performance and compensation are structured as distinct but
potentially complementary responses to breach (Stone, 2002). This functional distinction is crucial
for the theory of cumulation. Remedies are compatible where the operation of one does not logically
destroy the legal basis or practical function of another. Thus, specific performance and damages for
delay may coexist because one secures the promised performance while the other compensates the
loss caused by tardiness. By contrast, specific performance and termination of the same contractual
obligation are ordinarily incompatible because the former presupposes continuation of the contract
whereas the latter presupposes its dissolution. The study therefore adopts compatibility as the
principal criterion for cuamulation, supplemented by prohibition of double recovery, respect for party
autonomy, proportionality between breach and remedy, and prevention of abuse of rights. The
principle of contractual autonomy supports judicial respect for clauses through which the parties
regulate the consequences of breach, provided such clauses remain within the limits of mandatory
law (Mohageq Damad, 2009). Accordingly, the issue is not whether remedies may always or never be
combined, but whether their purposes, legal effects, and compensatory functions can coexist without
contradiction.

The analysis of Iranian law demonstrates that the current legal framework contains both indications
of sequential ordering and examples of cumulative operation. The provisions concerning breach of a
contractual condition, particularly Articles 237 to 239 of the Civil Code, have traditionally been
understood as favoring a sequence in which compulsory performance is considered before
termination. This structure reflects the broader preference of Iranian contract law for preservation
of the contract and enforcement of the original undertaking (Emami, 2019). However, it would be
difficult to extend this sequence as an absolute rule governing every form of contractual breach.
Other legal rules and general principles indicate that several remedies can coexist where their
functions differ. Damages arising from delay can, for example, be claimed together with specific
performance because performance does not erase losses already caused by delay. This conclusion is
consistent with the general theory of contractual liability, which treats compensation as a response
to loss attributable to breach rather than merely as a substitute for performance (Yazdanian, 2012).
The same logic applies to the relationship between termination and damages. Termination
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extinguishes the contractual bond for the future, but it does not necessarily eliminate liability for
losses caused by prior non-performance. Accordingly, damages for expenses, delay, or other legally
recoverable losses may remain available after termination, provided the same loss is not
compensated twice. Judicial scrutiny is especially important in relation to agreed damages under
Article 230 of the Civil Code. If the agreed sum is intended to compensate delay, it may normally be
combined with an order for performance. If, however, the clause shows that the sum was agreed as
a substitute for non-performance, cumulation with specific performance may contradict the parties’
intention. The court must therefore examine the wording, commercial purpose, and legal function of
the clause rather than rely exclusively on formal terminology. Respect for party autonomy does not
eliminate judicial interpretation; rather, it makes accurate interpretation indispensable to
determining whether the agreed remedy was intended to be cumulative or exclusive.

A further aspect of Iranian law concerns the right of retention and the judicial regulation of remedies
that operate preventively or coercively. In reciprocal contracts, the right of retention allows one party
to suspend its own performance until the counter-performance is offered. Although the Civil Code
expressly recognizes this right in specific contexts, Iranian legal doctrine has treated it as a broader
consequence of reciprocity in bilateral contracts (Katouzian, 2013). Comparative examination of the
right of retention in the 1980 Convention on Contracts for the International Sale of Goods likewise
confirms the importance of suspension as a mechanism for preserving contractual balance before
irreversible loss occurs (Sokouti Nasimi, 1993). From the perspective of cumulation, the right of
retention is generally compatible with an action for specific performance because both seek
performance rather than dissolution. The court may therefore recognize suspension by the obligee
while at the same time ordering the obligor to perform. Similar judicial analysis is required where
contractual remedies interact with statutory remedies. If the parties insert an agreed remedy into
their contract, the mere existence of that clause should not automatically be interpreted as excluding
all statutory remedies unless such exclusivity clearly follows from the agreement or from mandatory
law. The general principle of contractual freedom supports enforceability of the parties’ allocation of
risk (Emami, 2019), but judicial interpretation must distinguish between an additional protective
mechanism and an exclusive substitute for otherwise available rights. Courts also play a central role
in preventing double recovery. Where several claims are formally distinct but economically
compensate the same loss, cumulation should be restricted. Economic analysis reinforces this
position because a remedy system that awards more than full compensation may create distorted
incentives and encourage opportunistic litigation, whereas under-compensation may weaken
incentives for contractual performance (Ansari, 2011). The proper judicial objective is therefore to
restore the injured party, as far as legally possible, to the position associated with proper
performance without granting an unjustified surplus.

The comparative analysis of international instruments confirms that a compatibility-based approach
offers a more coherent model than a blanket rule either for or against cumulation. Contemporary
international contract regimes generally recognize several remedies for non-performance and permit
the injured party to use them in combination where their legal effects are not inconsistent. In the
international sale of goods, remedies such as performance, damages, avoidance, price reduction,
suspension, and additional time for performance form part of an integrated remedial structure rather
than isolated sanctions. The comparative development of the law of obligations similarly
demonstrates a movement toward flexible remedial systems in which the legal response is tailored
to the nature and seriousness of the breach (Yazdanian, 2013). International instruments also place
considerable emphasis on corrective performance, additional time for performance, and
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differentiation between fundamental and non-fundamental breach. These mechanisms reduce
unnecessary termination and allow the contractual relationship to continue where cure remains
commercially reasonable. Such an approach is consistent with the economic understanding that the
law of remedies should minimize avoidable losses and transaction costs while preserving the
legitimate expectation of performance (Ansari, 2011). The major comparative distinction between
international instruments and Iranian law therefore lies less in the existence of particular remedies
than in the systemic organization of their relationship. Iranian law possesses many of the same
functional mechanisms, but they are distributed across general provisions, specific contracts,
procedural rules, and contractual practice. International instruments, by contrast, more clearly
articulate the conditions under which remedies may coexist and the circumstances in which one
remedy excludes another. This comparative insight suggests that Iranian courts can develop a more
predictable interpretive method by asking whether the remedies pursue compatible functions,
whether each claim corresponds to a distinct legally protected interest, whether cumulation is
consistent with the parties’ agreement, and whether the ultimate award avoids duplicate
compensation.

The study concludes that the most defensible principle for Iranian contract law is not a general
presumption against cumulation, but a presumption in favor of the cumulation of compatible
contractual remedies subject to clearly defined limitations. Remedies should be considered
incompatible where the legal effect of one necessarily negates the basis of another, as in the
simultaneous final enforcement of specific performance and termination of the same contractual
obligation. Conversely, remedies should be regarded as cumulative where they protect distinct
interests or address different consequences of the same breach, such as specific performance
together with damages for delay, termination together with compensation for independent losses, or
retention together with a claim for performance. The prohibition of double recovery must operate as
a controlling limitation so that the injured party is fully compensated but not enriched by the breach.
Party autonomy should also remain central: where the contract clearly defines remedies as
cumulative or exclusive, courts should give effect to that allocation unless it conflicts with mandatory
law or public policy. Judicial decision-making should therefore focus on the legal function of each
remedy, the nature and seriousness of the breach, the contractual allocation of risk, the causal
structure of the claimed losses, and the economic consequences of the proposed combination. A more
consistent judicial application of these criteria could reduce uncertainty in Iranian contract
litigation, improve predictability for commercial actors, and bring domestic remedial doctrine into
closer alignment with internationally recognized approaches without displacing the fundamental
principles of Iranian private law.

References

Ansari, M. (2011). The Theory of Efficient Breach from the Perspective of the Economic Analysis of Law. Journal of
the Faculty of Law and Political Science, 41(1), 39-57.

Emami, S. H. (2019). Civil Law. Islamieh Publishing.

Jafari Langroudi, M. J. (2010). Law of Obligations (4th ed.). Ganj-e Danesh.

Katouzian, N. (2013). General Rules of Contracts. Enteshar Co.

Lévy, J.-P., & Castaldo, A. (2007). History of the Law of Obligations (1st ed.). Mehr-o-Mah-e Now Publishing.

Mohageq Damad, M. (2009). General Theory of Conditions and Obligations in Islamic Law (1st ed.). Center for
the Publication of Islamic Sciences.

Sokouti Nasimi, R. (1993). The Right of Retention in the 1980 Convention on the International Sale of Goods and a
Comparative Study in Iranian Law. Journal of the Faculty of Literature and Humanities, University of Tabriz,
41(169).

Stone, R. (2002). The Law of Modern Contract. Cavendish Publishing Limited.

X




guuva._.g bul § Oyl Baii> 5> S35 Sl = ilodo oy ol 3 pSloxe S8 =

Yazdanian, A. (2012). Examining the Personal and Economic Characteristics of Obligations: A Comparative Study
in French Law. Encyclopedia of Economic Law, 19(1), 148-173.

Yazdanian, A. (2013). Lessons from Comparative Civil Law: A Comparative Study in the Law of Obligations.
Mizan Publishing.




