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ABSTRACT

According to legal principles, the termination of a contract may result either from legal acts such as rescission or mutual
cancellation, from the automatic dissolution of the contract, or from the invalidity of the transaction due to the absence of the
conditions required for its validity. Against this background, the present article addresses the question of whether, where the
subject matter of a contract has been transferred to another person or other persons prior to the termination or invalidation of
the transaction, such transfer may be analyzed within the framework of the doctrine of constructive loss. This issue has given
rise to divergent legal theories as well as conflicting judicial decisions. Accordingly, in order to provide a more in-depth analysis
of the matter, judicial decisions are examined, particularly Unification of Precedent Decision No. 810 of the General Assembly
of the Supreme Court, dated May 25, 2021. In addition, the Law Requiring the Official Registration of Immovable Property
Transactions, enacted in 2024, is analyzed and critically evaluated in order to further clarify the issue. Therefore, by analyzing
the relevant legal considerations and examining the views of both proponents and opponents of applying the doctrine of
constructive loss to the subject matter of a transaction, the present article also gives particular attention to judicial practice.
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EXTENDED SUMMARY
The dissolution or invalidation of contracts raises a significant legal question concerning the fate of
transactions concluded before the original contractual relationship ceases to exist. In Iranian law,
the extinction of a contract may result from rescission, mutual cancellation, automatic dissolution,
or invalidity. Rescission may arise from a contractual option, while mutual cancellation is based on
the subsequent agreement of the parties to terminate an existing contract. Automatic dissolution, by
contrast, occurs by operation of law or through the realization of a resolutory condition previously
incorporated into the contract. These forms of contractual extinction are generally distinguished
from invalidity because rescission, mutual cancellation, and automatic dissolution ordinarily operate
prospectively, whereas invalidity may affect the transaction from its inception. This distinction
becomes particularly important when the subject matter of a transaction has already been
transferred to a third party before the first contract is rescinded, mutually cancelled, automatically
dissolved, or declared void. The principal question is whether such a transfer should be regarded as
a case of constructive loss, thereby preventing restitution of the original property and replacing
restitution in kind with restitution by equivalent or payment of its current value. Iranian legal
scholarship contains competing approaches to this issue. One approach emphasizes the stability of
subsequent transactions and maintains that ownership is transferred through the original contract
and remains effective until the contract is subsequently dissolved; consequently, a prior transfer to
a third party should ordinarily remain valid. This analysis is consistent with the general
understanding that rescission and mutual cancellation terminate the continuation of contractual
effects rather than retrospectively eliminating all effects already produced by the contract (Emami,
2008; Katouzian, 2015b; Shahidi, 2017a). From this perspective, once the property has been lawfully
transferred to another person before termination, its restitution may be treated as legally impossible
and the property may therefore be considered constructively lost. The party entitled to restitution
would then have recourse to the equivalent or current monetary value rather than to the asset itself.
The modern approach to rescission, mutual cancellation, and automatic dissolution largely rests on
the principle that these mechanisms do not invalidate the legal effects produced before the moment
of dissolution. Mutual cancellation reflects the parties’ later agreement to eliminate the continuing
contractual relationship, while rescission is the exercise of a legally or contractually recognized
power to terminate the contract. Automatic dissolution likewise terminates the contractual
relationship upon the occurrence of a specified condition without necessarily erasing prior legal
effects. This approach is compatible with the proposition that contracts remain effective until legally
terminated (Jafari Langroudi, 2023). Accordingly, where the purchaser transfers the subject matter
to a third party before rescission or automatic dissolution, the subsequent transaction may remain
unaffected because the transferor possessed ownership and the legal capacity to dispose of the
property at the time of transfer. Under this interpretation, the impossibility of recovering the original
asset from the subsequent transferee is conceptually analogous to constructive loss. Constructive loss
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is not necessarily based on the physical destruction of property; rather, it can result from legal or
practical circumstances that render restitution in kind unavailable. Iranian jurisprudence and legal
doctrine recognize that the consequences of rescission generally arise from the time of rescission and
do not necessarily invalidate prior acts of disposition (Shahidi, 2017a). The same reasoning may be
extended to mutual cancellation and automatic dissolution. In addition, certain doctrinal examples
support the proposition that a prior disposition may be treated as equivalent to loss where the
original subject matter can no longer be restored to the entitled party. Classical jurisprudence has
similarly recognized situations in which transfer or transformation of property creates a legal state
equivalent to loss, requiring compensation rather than restoration of the original asset (Ibn
Qudamah, 1996). This approach promotes transactional stability because third parties who acquire
property before the termination of the original contract are not automatically deprived of their rights
merely because a later event affects the initial contractual relationship.

A competing theory, however, emphasizes the protected position of the party holding the contractual
option or benefiting from a resolutory condition. According to this approach, the existence of an
option or a contractual restriction may limit the buyer’s power to make dispositions inconsistent with
the rights of the party entitled to rescind. In conditional sales and similar arrangements, the
purchaser may acquire ownership, but such ownership is burdened by the seller’s contractual right.
If the contract expressly or implicitly restricts dispositions during the option period, a subsequent
transfer may be considered unauthorized or ineffective against the holder of the option. Certain
jurists maintain that the effectiveness of a subsequent transaction may depend on ratification by the
person whose contractual right is affected, and that rescission may operate as a rejection of an
unauthorized disposition (Muhaqqiq Damad, 2019). Classical jurisprudential analysis also contains
the view that although ownership may arise through the contract, the buyer’s disposal of the property
before the expiration of the seller’s option is not necessarily effective (Ansari, 2021a). This perspective
is further reinforced by the jurisprudential conception of contractual rights as rights attached to the
property itself, capable of restricting otherwise permissible acts of disposition (Tabatabaei Yazdi,
1958). Iranian legal doctrine similarly recognizes that a purchaser may dispose of property only in a
manner consistent with the seller’s reserved rights; where that limitation is disregarded, the
subsequent transaction may be characterized as unauthorized (Emami, 2008). The distinction
between a condition producing an immediate legal result and a mere contractual undertaking is
therefore crucial. If the buyer’s power of disposition has itself been removed by a condition of result,
the subsequent transfer may lack legal effectiveness. If, however, the buyer has merely undertaken
not to transfer the property, the buyer’s legal power may continue to exist despite the breach of
obligation (Katouzian, 2015a). This theoretical disagreement explains the existence of conflicting
judicial approaches to the consequences of transfers made before rescission or automatic dissolution.
The doctrine of constructive loss assumes broader importance in cases where restitution in kind
becomes materially, legally, or economically impossible. Iranian civil law recognizes that destruction
of another person’s property creates an obligation to provide an equivalent or pay its value, and the
same compensatory logic has been extended to circumstances in which the property technically
continues to exist but cannot meaningfully be restored. Legal doctrine has therefore distinguished
actual destruction from constructive destruction. Constructive loss may arise where the property has
lost its economic value, has been incorporated into another asset in a manner that makes separation
unreasonable, or has otherwise become inaccessible to its owner. Jurisprudential and civil-law
analyses recognize that where an asset remains physically existent but has lost the utility or economic
value for which restitution is required, it may be treated as constructively lost (Muhaqqiq Damad,
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2018). Similarly, where building materials are incorporated into a structure and separating them
would cause their destruction or disproportionate damage, the law may treat the materials as
constructively lost and substitute monetary compensation for physical restitution (Katouzian, 2013).
The concept is also closely connected to the doctrine of substitute compensation, under which a
person who cannot return the original property must provide its equivalent or value (Safaei & Rahimi,
2014). The economic-value requirement of property further supports this reasoning: when an asset
can no longer serve a legally meaningful economic function for its owner, treating it as constructively
lost may better reflect the compensatory purpose of private law (Shahidi, 2017b). Consequently,
constructive loss is not merely an exceptional doctrine concerning physical impossibility. It functions
as a legal mechanism for reconciling the owner’s right to compensation with practical circumstances
in which literal restitution would be impossible, excessively burdensome, or economically irrational.
The protection of good-faith third parties constitutes one of the strongest policy arguments for
applying constructive loss to subsequent transactions. In cases involving unauthorized transactions,
invalid contracts, or property transferred through a chain of transactions, strict application of
restitution rules may require the final possessor to return the property even where that person
acquired it without knowledge of any defect in title. Such an outcome may protect the original owner
but can impose severe and unexpected losses on subsequent purchasers and undermine confidence
in transactions. The doctrine of good faith offers a means of balancing these competing interests.
Comparative private law demonstrates that legal systems frequently protect good-faith purchasers
in specific circumstances, particularly where possession, registration, or the passage of time creates
a legitimate expectation of ownership (Jafari Langroudi, 2022). International sales law likewise treats
good faith and disclosure obligations as central mechanisms for allocating commercial risk and
evaluating the conduct of contracting parties (Safaei et al., 2023). Legal scholarship has also observed
that transactions affecting property rights may remain effective in relation to third parties who
lacked knowledge of competing claims, reflecting the broader objective of protecting transactional
security (Shahidi, 2023). The same normative logic supports treating the subject matter as
constructively lost where recovery from a good-faith third party would create disproportionate
hardship. Jurisprudential sources also recognize numerous forms of constructive loss arising from
mixing, transformation, incorporation, or legal inability to restore the original asset. For example,
the mixing of property with another substance may create a situation in which the original property
is treated as lost because its independent identity or utility has disappeared (Ansari, 2021¢; Shahid,
2016). Likewise, where restitution of the original property is impossible because the asset has been
destroyed, stolen, or otherwise rendered unavailable, contractual parties may provide for restitution
through a substitute (Ansari, 2018). The broader jurisprudential principle that prevention from
exercising control over property may itself resemble loss further supports the extension of
constructive loss to certain third-party transactions (Ansari, 2021b). Thus, good-faith acquisition can
be understood not merely as a moral consideration but as a legally relevant factor in determining
whether restitution in kind should yield to monetary compensation.

In conclusion, the effect of contractual extinction on prior and subsequent transactions cannot be
resolved exclusively through a formal distinction between valid and invalid dispositions. Rescission,
mutual cancellation, and automatic dissolution generally differ from invalidity because they
ordinarily affect the future operation of the contractual relationship rather than retroactively
eliminating every legal effect produced before termination. Accordingly, where the subject matter
has already been transferred to a third party before the original contract is dissolved, treating the
property as constructively lost provides a coherent mechanism for preserving subsequent
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transactions while compensating the party entitled to restitution. Nevertheless, this conclusion must
be qualified where the original contract expressly or implicitly deprives the purchaser of the legal
power to dispose of the property during the relevant period, because in such cases the subsequent
transfer may be ineffective rather than merely compensable. The analysis becomes even more
complex in cases of invalid transactions and unauthorized transfers, particularly where a good-faith
third party has acquired the property. A rigid insistence on restitution in kind may protect the
original owner while simultaneously imposing disproportionate losses on innocent transferees and
destabilizing legal transactions. Constructive loss can therefore operate as an intermediate legal
solution by preserving the third party’s position while granting the original claimant an entitlement
to the equivalent or current value of the property. The emerging legislative orientation toward
protecting registered and good-faith third-party transactions strengthens this approach, although
inconsistencies between statutory rules, judicial precedent, and traditional restitution principles
may continue to produce conflicting judicial decisions. A coherent future doctrine should therefore
distinguish between cases involving actual restrictions on the power of disposition, ordinary
prospective termination of contracts, retrospective invalidity, and good-faith third-party acquisition.
Such differentiation would allow the doctrine of constructive loss to function not as a device for
disregarding ownership rights, but as a principled mechanism for balancing restitution,
compensation, transactional stability, and the protection of legitimate third-party expectations.
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