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ABSTRACT

The transformation of the state from a direct economic operator into a regulatory authority has intensified the need to redefine
the permissible limits of public intervention in infrastructure-related contractual relations. Telecommunications is among the
sectors in which regulation remains indispensable because of characteristics such as natural monopoly in certain network layers,
network effects, operators’ dependence on essential infrastructure, and the strategic importance of continuity in
communications services. Nevertheless, the expansion of regulatory authority may restrict contractual freedom and the
commercial autonomy of market participants, making it necessary to determine the legitimate boundaries of state intervention.
Using a descriptive-analytical legal method and focusing on the Iranian legal system, this study examines the extent to which
the state may intervene in telecommunications infrastructure contracts through regulatory mechanisms. The analysis
demonstrates that regulatory intervention is primarily justified by the need to correct market failures, control monopoly power,
protect competition, and safeguard the public interest. At the same time, such intervention must remain compatible with
freedom of enterprise and contractual autonomy. The findings indicate that one of the principal challenges of
telecommunications regulation in Iran is the overlap between the jurisdiction of the Competition Council and that of the sector-
specific communications regulator, which may generate conflicting decisions and undermine contractual legal certainty.
Moreover, determining the permissible intensity of intervention in contracts concluded by the Telecommunications
Infrastructure Company requires a distinction between its sovereign functions and its proprietary or commercial activities.
Accordingly, legitimate intervention should be founded on clear statutory authority, a defined regulatory objective, necessity,
proportionality, competitive neutrality, transparency, and effective judicial review. The study concludes that regulatory
intervention may legitimately be more extensive in monopolistic and sovereign activities, whereas greater contractual autonomy
and more limited direct intervention should prevail as activities become increasingly commercial and competitive.
Keywords: Regulation, State Intervention, Telecommunications Infrastructure Contracts, Contractual Freedom, Competition Council,
Telecommunications Infrastructure Company.
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EXTENDED SUMMARY
The transformation of the modern state from a direct provider of economic goods and services into
a regulator of increasingly liberalized markets has fundamentally altered the legal relationship
between public authority and contractual freedom. Regulation, in this context, does not merely refer
to conventional legislation; rather, it encompasses a broad range of legal, economic, and institutional
instruments through which public authorities influence market entry, pricing, licensing, technical
standards, service quality, access conditions, competition, and the conduct of economic actors. This
transformation is particularly visible in sectors historically characterized by public ownership and
natural monopoly, where privatization has not eliminated the need for state intervention but has
instead changed its form from direct administration to regulatory supervision (Yavari, 2014).
Telecommunications constitutes one of the clearest examples of such a sector. The capital-intensive
nature of telecommunications infrastructure, the strategic importance of backbone networks, the
scarcity of certain resources, the existence of network effects, and the dependence of multiple
operators on access to essential facilities create conditions in which the market cannot always
independently produce competitive and socially desirable outcomes. Accordingly,
telecommunications regulation has increasingly focused on licensing, interconnection, access to
essential infrastructure, tariff control, service obligations, and the prevention of discriminatory
behavior (Blackman & Srivastava, 2011). From a broader theoretical perspective, regulatory
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intervention is generally justified when market failures such as monopoly, information asymmetry,
externalities, or structural barriers to entry prevent ordinary market mechanisms from producing
efficient outcomes (Baldwin et al., 2012). Nevertheless, the necessity of regulation does not imply an
unlimited regulatory mandate. Regulatory intervention inevitably affects private autonomy, freedom
of enterprise, and contractual freedom, all of which remain foundational principles of economic law
(Shiravi, 2020). The central legal problem therefore concerns not whether the state may intervene in
telecommunications infrastructure contracts, but rather the permissible extent, legal basis,
objectives, and intensity of such intervention. This question becomes particularly complex in the
Iranian legal system because telecommunications infrastructure is simultaneously connected with
public-service obligations, sovereign responsibilities, state ownership, commercial transactions,
competition law, and sector-specific regulation. The Telecommunications Infrastructure Company
occupies a particularly distinctive position because it performs functions associated with the national
backbone network while also entering into numerous commercial, technical, and service contracts
with operators, contractors, suppliers, and other market participants. Consequently, the legal limits
of regulatory intervention cannot be determined solely by reference to the public ownership of the
company; instead, they must be assessed by considering the nature of the relevant activity, the
structure of the market, the public interest pursued, and the degree to which regulatory intervention
restricts contractual autonomy.

The theoretical foundation of state intervention in telecommunications infrastructure contracts
must therefore be situated within economic law and the legal theory of regulation. Economic
regulation seeks to reconcile two apparently competing objectives: preserving economic freedom and
correcting structural deficiencies that prevent markets from functioning competitively and
efficiently. Government intervention in the economy is generally defensible when public interests
cannot be adequately protected through ordinary market mechanisms and when intervention
responds to identifiable failures of competition or service provision (Rahbar, 2012). However,
economic regulation must not become a substitute for the market whenever market processes remain
capable of functioning effectively. This distinction is critical in telecommunications because some
segments of the sector may display characteristics of natural monopoly, while others are capable of
sustaining meaningful competition. In naturally monopolistic or infrastructure-dependent
segments, unrestricted contractual freedom may allow a dominant infrastructure provider to impose
discriminatory conditions, refuse access, charge excessive prices, or otherwise exploit its structural
position. Competition law therefore imposes limits on the conduct of undertakings possessing
substantial economic power and seeks to preserve the conditions necessary for competitive market
participation (Ghaffari Farsani, 2014). Yet sector-specific regulation frequently goes further than
general competition law because it may intervene ex ante, before an actual anti-competitive
infringement occurs, by determining access obligations, licensing requirements, price structures, or
interconnection conditions. The legitimacy of such intervention depends on whether it remains
connected to a defined regulatory objective. Regulatory theory emphasizes that regulators should
select instruments proportionate to the problem being addressed rather than impose the most
restrictive form of control merely because it is legally or institutionally available (Baldwin et al., 2012).
Accordingly, the relationship between regulation and contractual freedom should not be understood
as a simple inverse relationship in which every expansion of public regulation necessarily represents
an illegitimate erosion of private autonomy. In certain circumstances, regulatory restrictions can
actually preserve contractual freedom at the systemic level by preventing a dominant undertaking
from eliminating the meaningful bargaining freedom of competitors. Competition law itself is
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premised on the idea that economic freedom must operate within a framework that prevents private
market power from destroying the competitive process (Alaeddini, 2012). Nevertheless, the same
reasoning also imposes limits on regulators: where genuine competition exists, where contracting
parties possess meaningful bargaining alternatives, and where no essential public-service obligation
is implicated, direct administrative determination of contractual terms requires stronger
justification. The proper legal approach is therefore neither absolute laissez-faire nor unrestricted
administrative control, but differentiated regulation calibrated to the characteristics of the relevant
market and contractual relationship.

This study adopts a descriptive-analytical legal method to examine the permissible scope of state
intervention in telecommunications infrastructure contracts, with particular attention to the
interaction between sectoral regulation, competition law, administrative law, and contractual
autonomy in Iran. Its central objective is to develop a coherent legal framework for distinguishing
legitimate regulation from excessive interference in infrastructure contracting. The analysis focuses
on the institutional structure of telecommunications regulation, the legal position of sector-specific
regulatory authorities, the jurisdiction of the Competition Council, the role of administrative judicial
review, and the distinctive legal status of state-owned entities that simultaneously perform sovereign
and commercial functions. A central analytical distinction concerns sovereign and proprietary
activities. Administrative law traditionally differentiates between activities performed through
public authority and those that resemble ordinary economic or commercial operations (Estavar
Sangari & Emami, 2019). This distinction is particularly important for the Telecommunications
Infrastructure Company because the intensity of legitimate regulation should vary according to the
function being performed. Where the company is discharging obligations closely associated with
national infrastructure, security, continuity of essential communications, or exclusive public
responsibilities, more extensive regulatory constraints may be justified. By contrast, where it
participates in competitive commercial transactions, procures goods or services, provides market-
based services, or contracts under conditions comparable to those faced by other economic
undertakings, excessive regulatory constraints may impair commercial flexibility without producing
corresponding public benefits. Competition-law analysis likewise supports an activity-based rather
than status-based approach: the mere fact that an undertaking is publicly owned should not
automatically exempt its proprietary or economic conduct from competition rules (Rostami &
Kamarkhani, 2015). The study therefore evaluates intervention according to several interconnected
criteria: the existence of a clear legal basis, pursuit of a legitimate regulatory objective, necessity of
the intervention, proportionality between the measure and the identified problem, the competitive
structure of the relevant market, the sovereign or commercial character of the activity, institutional
independence, transparency, procedural participation, and the availability of judicial review. The
study also considers the broader regulatory implications of international service markets, because
telecommunications contracts frequently involve cross-border services, technology, capacity, and
commercial relationships. Legal frameworks governing trade in services demonstrate that domestic
regulation may affect market access and international economic interactions and should therefore
avoid unnecessary restrictions while preserving legitimate public policy objectives (Zare, 2010). This
analytical framework allows the limits of intervention to be evaluated not abstractly, but in relation
to the specific economic and institutional circumstances in which infrastructure contracts are
concluded and implemented.

The findings indicate that the principal challenge in the Iranian telecommunications sector is not an
absence of regulatory authority but the coexistence and potential overlap of several regulatory
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centers. Sector-specific regulatory institutions exercise important powers concerning licensing,
tariffs, technical requirements, market access, and operator obligations, while the Competition
Council possesses broader authority in relation to anti-competitive practices, dominant market
positions, and competitive market structures. The legal position and functions of the Competition
Council have themselves generated significant debate regarding the scope of its jurisdiction and its
relationship with other regulatory bodies (Barzegar, 2014). In telecommunications, these
institutional tensions become particularly visible where questions of pricing, access, monopoly,
licensing, or market structure simultaneously involve both sector-specific expertise and competition-
law concerns. Iranian legal scholarship and judicial practice have directly addressed jurisdictional
conflicts between the Competition Council and the Communications Regulatory Commission,
demonstrating that uncertainty over institutional competence can result in disputes reaching the
Administrative Justice Court (Rostami & Asgharnia, 2013). Such jurisdictional overlap has
consequences beyond institutional administration because it undermines the predictability of
contractual relationships. Infrastructure operators and their contractual counterparts require clarity
regarding which authority may determine tariffs, impose access conditions, invalidate restrictive
practices, or modify the regulatory environment within which a contract operates. The regulatory
system therefore requires a more precise allocation of functions between sector-specific and general
competition authorities. Sector-specific regulators should ordinarily retain a central role in highly
technical matters requiring continuous industry expertise, such as network interconnection,
technical standards, licensing conditions, and sector-specific access obligations. The Competition
Council, by contrast, should retain its general mandate to protect competition and address anti-
competitive conduct, particularly where the issue transcends purely technical telecommunications
regulation. This does not require exclusive jurisdiction in every case; rather, areas of intersection
should be governed by formal mechanisms for consultation, coordination, or joint assessment.
Concerns regarding the fragmentation and institutional weaknesses of Iran’s economic regulatory
system reinforce the need for clearer distribution of competencies and greater coherence between
competition law and sectoral regulation (Rostami, 2020). Furthermore, institutional independence
is essential where the state is simultaneously regulator, policymaker, and owner of an important
market participant. Regulatory legitimacy requires sufficient separation between the interests of
state-owned operators and the authority responsible for regulating the market (Emamian, 2022).
Without such separation, regulatory measures may be perceived either as instruments for protecting
public enterprises or, conversely, as administrative burdens imposed without adequate sensitivity to
the commercial functions of those enterprises.

The study further finds that the legitimate limits of intervention can be most effectively determined
through a multi-criteria proportionality framework. The first requirement is legality: no regulatory
authority should interfere with contractual autonomy unless its power can be traced to a valid legal
mandate. Administrative bodies exercise attributed rather than inherent powers, and the existence
of a broadly stated public interest cannot by itself create jurisdiction. The second requirement is the
identification of a legitimate regulatory purpose. Measures restricting contractual freedom should
correspond to a recognizable objective such as correcting market failure, preventing abuse of
dominance, ensuring access to essential facilities, guaranteeing continuity of public services,
protecting network security, or maintaining fair competition. The third requirement is necessity.
Even where the regulatory objective is legitimate, the regulator should determine whether the same
result can be achieved through a less restrictive instrument. Regulatory strategies range from
disclosure requirements and monitoring to licensing, mandatory access, and direct price control;
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effective regulation therefore requires choosing the instrument that addresses the identified problem
without unnecessarily suppressing market decision-making (Baldwin et al., 2012). The fourth
requirement is proportionality in the strict sense, meaning that the public benefit generated by the
restriction should justify the burden imposed on contractual autonomy, investment incentives, and
commercial flexibility. This principle becomes especially important in distinguishing sovereign from
commercial activities. The public character of an undertaking cannot, by itself, justify equal levels of
regulation across all of its transactions. Where telecommunications infrastructure functions
constitute essential or exclusive public responsibilities, more intensive regulation may be legitimate;
where transactions are commercial and competitive, the presumption should shift toward greater
contractual autonomy. The fifth criterion concerns competitive neutrality and non-discrimination.
Regulation should neither confer unjustified advantages on state-owned enterprises nor subject
them to unnecessary disadvantages merely because of their ownership structure. The sixth criterion
concerns procedural legitimacy. Transparency, reasoned decision-making, stakeholder
participation, and access to information reduce regulatory uncertainty and strengthen
accountability, particularly because specialized regulators generally lack the direct democratic
legitimacy of legislatures. Principles of good governance accordingly emphasize transparency and
accountability as essential constraints on administrative power (Naghibi Mofrad, 2010). Finally,
effective judicial review must remain available to assess legality, jurisdiction, procedural fairness,
and discriminatory or disproportionate regulatory measures. The Administrative Justice Court
therefore plays an important role in preventing specialized regulatory authority from becoming
insulated from the rule of law (Damen Baghi, 2021). Security considerations may also justify
regulatory obligations in infrastructure contracts because telecommunications networks constitute
critical information infrastructure and face significant cybersecurity risks (Borqgei, 2014);
nevertheless, security-based restrictions should likewise be defined, risk-based, and proportionate
rather than framed as unlimited grounds for administrative intervention.

In conclusion, state intervention in telecommunications infrastructure contracts is legally justified
neither by the public ownership of infrastructure enterprises alone nor by a generalized invocation
of the public interest. Its legitimacy depends on the interaction between the legal competence of the
regulating authority, the characteristics of the relevant market, the nature of the activity being
regulated, the existence of an identifiable public or competitive necessity, and the proportionality of
the regulatory instrument employed. Telecommunications infrastructure contains areas in which
natural monopoly, essential facilities, national network continuity, security requirements, and
structural market power make significant public regulation unavoidable. In those areas, regulation
may legitimately affect fundamental contractual elements, including pricing, access,
interconnection, service standards, and conditions of operation. However, regulatory authority
should progressively contract as market competition increases and as the relevant activity moves
from sovereign or exclusive public functions toward ordinary commercial and proprietary
transactions. The distinction between sovereign and commercial activities of the
Telecommunications Infrastructure Company should therefore become a central criterion in
determining the permissible intensity of regulation. At the institutional level, the existing overlap
between sector-specific telecommunications regulation and general competition regulation should
be replaced by a clearer division of responsibilities combined with formal mechanisms for inter-
institutional coordination. The regulatory authority should also possess sufficient independence to
separate the state’s role as market regulator from its role as owner or controller of economic
undertakings. More broadly, a legitimate regulatory framework should be founded on legality,
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necessity, proportionality, competitive neutrality, transparency, participation, predictability, and
effective judicial review. Such a framework does not conceptualize contractual freedom and public
regulation as mutually exclusive principles; rather, it treats regulatory intervention as legitimate only
insofar as it creates or preserves the conditions under which economic freedom, fair competition,
essential public services, and strategic telecommunications interests can coexist. Accordingly, the
appropriate model for telecommunications infrastructure contracting is neither maximum
governmental control nor unrestricted private autonomy, but limited, purposive, differentiated, and
reviewable regulation whose intensity corresponds to the actual regulatory problem presented by
each market and contractual relationship.
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