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ABSTRACT

Indirect expropriation, as one of the most contentious concepts in international investment law, occurs when a state, without
formally transferring title, adopts regulatory or administrative measures—such as changes in taxation, foreign-exchange
restrictions, environmental regulations, or administrative interventions—that impair the economic value of an investment to
such an extent that its essential functions and benefits are effectively extinguished or severely restricted. In Iranian law, Article
9 of the Foreign Investment Promotion and Protection Act of 2002 primarily addresses confiscation and expropriation in their
classical sense, while its relationship with contemporary forms of expropriation recognized in investment arbitration, including
indirect expropriation, remains ambiguous with respect to the applicable criteria for establishing expropriation, the scope of
compensation, and compatibility with the “state’s right to regulate.” The principal issue addressed in this study is the normative
and interpretive gap between Iran’s domestic legal framework and the standards developed in international practice, particularly
investment arbitration, and the following question is examined: What are the criteria for identifying indirect expropriation in
international practice, and how can these criteria be reconciled with Article 9 of the 2002 Act and the principles governing state
regulation within the Iranian legal system? The findings indicate that the predominant trend in arbitral jurisprudence has moved
toward the application of composite tests involving the severity of the measure’s effects, interference with legitimate
expectations, and the purpose and proportionality of the measure. At the same time, through recognition of the state’s right to
regulate, non-discriminatory and proportionate measures adopted in the public interest are generally regarded as falling outside
the scope of expropriation. The study concludes that, in order to reduce the risk of investment disputes and enhance legal
predictability, Iranian law should adopt a broader yet criteria-based interpretation of Article 9, expressly incorporating standards
concerning the effects and proportionality of state measures and compensation, while also developing contractual provisions
designed to manage regulatory risk. This study employs a descriptive—analytical methodology with a comparative approach and
is based on documentary research.
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EXTENDED SUMMARY
Indirect expropriation has become one of the most complex and contested concepts in international
investment law because it lies at the intersection of two competing legal imperatives: the protection
of foreign investors against serious state interference and the preservation of the host state’s
sovereign authority to regulate in the public interest. Unlike direct expropriation, which usually
involves a formal transfer of title, nationalization, or an explicit governmental taking of property,
indirect expropriation occurs when governmental measures substantially deprive an investor of the
economic use, value, control, or essential benefits of an investment without formally transferring
ownership. Such measures may include discriminatory taxation, restrictive foreign-exchange
policies, revocation or non-renewal of essential licenses, severe administrative interference,
environmental restrictions, limitations on the transfer of profits, or regulatory measures that render
the continued operation of an investment economically impracticable. The difficulty arises from the
fact that not every governmental measure that causes economic loss can be characterized as
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expropriatory, because states retain sovereign authority to regulate matters such as public health,
environmental protection, economic stability, public security, taxation, consumer protection, and
the administration of natural resources. The development of investment arbitration has therefore
required arbitral tribunals to distinguish between compensable indirect expropriation and legitimate
exercises of regulatory power. Contemporary arbitral practice increasingly rejects a purely formal
conception of expropriation and instead examines the substantive effects of state conduct on the
investor’s rights and interests (Deldar et al., 2021; Emmert & Esenkulova, 2026; Villarroel, 2022). At
the same time, recent scholarship and treaty practice emphasize that the determination of indirect
expropriation cannot be reduced to the severity of economic deprivation alone, but must also account
for the purpose, proportionality, non-discriminatory character, and broader public-interest context
of the governmental measure (Beysulen Angin, 2025; Uniivar, 2025). This conceptual development is
particularly relevant to Iran, where the domestic legal framework continues to reflect a
predominantly classical understanding of expropriation and where the relationship between investor
protection and the state’s right to regulate has not yet been formulated with sufficient doctrinal
precision.

The principal criteria developed in international investment arbitration for identifying indirect
expropriation demonstrate a gradual movement toward a multi-factor and contextual approach. One
of the most important criteria is the economic effect of the governmental measure, particularly
whether the investor has been substantially deprived of the economic value, use, control,
management, or expected benefits of the investment. However, tribunals generally require more
than a temporary decline in profitability or a limited regulatory burden; the deprivation must
ordinarily be substantial, serious, and sufficiently enduring to resemble the consequences of direct
expropriation (Villarroel, 2022). A second criterion concerns the duration and intensity of the
interference, since short-term or reversible governmental measures are less likely to constitute
indirect expropriation than permanent or long-lasting restrictions that eliminate the investor’s
effective enjoyment of the investment. A third criterion relates to the investor’s legitimate
expectations, particularly when the host state has created specific expectations through legislation,
licenses, contractual commitments, official assurances, or an established regulatory framework and
subsequently adopts fundamental changes that undermine the basis on which the investment was
made. A fourth criterion concerns the purpose and proportionality of the measure. Modern
approaches increasingly examine whether the state acted for a legitimate public purpose, whether
the measure was applied in a non-discriminatory manner, whether legal procedures were respected,
and whether the burden imposed on the investor was proportionate to the public objective pursued
(Baetens, 2022; Uniivar, 2025). This analytical framework reflects the growing recognition of the
state’s right to regulate as a necessary component of investment law rather than an exception
external to it. Recent treaty models and investment agreements increasingly recognize that non-
discriminatory measures designed to protect legitimate public interests, including health, safety,
environmental protection, and economic regulation, do not ordinarily amount to indirect
expropriation unless their effects are exceptionally severe or disproportionate (Beysulen Angin, 2025;
Lavranos & Komi, 2025). Accordingly, the contemporary law of indirect expropriation seeks to
prevent both regulatory abuse by host states and excessive constraints on legitimate public
governance.

In Iranian law, the central statutory provision governing expropriation of foreign investment is
Article 9 of the Foreign Investment Promotion and Protection Act of 2002. This provision states that
foreign investment shall not be expropriated or nationalized except for a public purpose, pursuant
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to legal procedures, in a non-discriminatory manner, and against appropriate compensation based
on the actual value of the investment immediately prior to expropriation. In this respect, Article 9
reflects the classical requirements traditionally associated with lawful expropriation under
international investment law, namely public purpose, due process, non-discrimination, and
compensation (Mossadegh et al., 2023; Shayeganfar et al., 2020). Nevertheless, the wording and
structure of Article 9 are more readily applicable to direct expropriation and formal nationalization
than to contemporary forms of indirect expropriation. The provision does not expressly define
measures equivalent to expropriation, substantial deprivation, regulatory takings, or the
circumstances in which cumulative administrative or legislative actions may have an expropriatory
effect without formally transferring ownership. This omission creates a significant interpretive gap
between Iranian domestic law and the standards developed in international investment arbitration
(Deldar et al., 2021; Teymouri et al., 2018). The problem is further complicated by the fact that the
Iranian legal system recognizes strong constitutional foundations for both the protection of lawful
property and the exercise of governmental authority in the public interest. Constitutional principles
concerning lawful ownership, public wealth, public interest, and limitations on the exercise of private
rights provide a domestic foundation for regulatory authority, but they do not establish detailed
criteria for distinguishing legitimate regulation from compensable indirect expropriation.
Consequently, when governmental measures affect foreign investments through licensing
restrictions, exchange controls, environmental requirements, banking regulations, taxation, or
administrative intervention, Iranian law does not provide sufficiently detailed criteria for
determining when such measures remain within the legitimate sphere of regulation and when they
cross the threshold into compensable deprivation. The literature on Iran’s investment framework
likewise identifies broader legal and institutional uncertainties affecting investor protection and the
operation of the Foreign Investment Promotion and Protection Act (Behbahani et al., 2021; Niazi &
Mansouri, 2025).

The concept of the state’s right to regulate provides an essential analytical framework for addressing
this gap. In international investment law, the right to regulate refers to the inherent sovereign
authority of states to adopt, amend, and enforce laws and policies designed to protect public welfare,
including public health, environmental quality, national security, public order, taxation, market
stability, labor standards, natural resources, and social policy (Beysulen Angin, 2025; Geravand,
2026). The growing importance of this principle reflects a broader transformation in investment law
from an investor-centered model toward a more balanced conception that recognizes both investor
rights and legitimate governmental policy space. Investment treaties and arbitral practice
increasingly accept that states cannot be expected to freeze their regulatory frameworks merely
because foreign investments have been admitted. The relevant question is therefore not whether
regulation causes economic loss, but whether the nature, purpose, effects, and proportionality of the
measure are such that the interference becomes functionally equivalent to expropriation. This shift
is evident in contemporary arbitral and treaty practice, where non-discriminatory regulatory
measures adopted for legitimate public purposes are generally presumed to fall outside the scope of
indirect expropriation unless they impose an excessive and disproportionate burden on the investor
(Baetens, 2022; Reinisch & Tropper, 2026). In the Iranian context, the conceptual foundations of
regulatory authority can be derived from constitutional principles and from the broader
administrative-law understanding of regulation as a governmental mechanism for organizing
economic and social activities (Hedavand & Jam, 2022). Nevertheless, the absence of an express
statutory articulation of the right to regulate in foreign investment law leaves considerable
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uncertainty regarding the extent to which public-interest regulations may lawfully affect foreign
investors without generating compensation obligations. A clearer articulation of this principle would
help reconcile constitutional sovereignty, public policy, and investor protection while reducing the
risk that legitimate governmental action is automatically characterized as expropriatory or,
conversely, that severe and discriminatory state interference escapes meaningful legal scrutiny.

The normative and interpretive gap becomes even more significant when investment disputes are
referred to international arbitration. Investment arbitration is not isolated from domestic legal
systems; rather, it operates through a complex interaction among treaty obligations, contractual
commitments, the law governing the investment, mandatory domestic rules, the law of the arbitral
seat, and the legal regime governing recognition and enforcement of awards (Godhe, 2026; Marisi,
2023). In Iran, this interaction is particularly sensitive because constitutional rules concerning public
and state property, the referral of disputes to arbitration, international agreements, and foreign
concessions can affect the validity and enforceability of arbitration arrangements. Article 139 of the
Constitution, in particular, has generated extensive debate regarding the conditions under which
disputes involving public or state property may be submitted to arbitration, and international
arbitral practice has repeatedly confronted the legal consequences of Iran’s constitutional
reservations and internal authorization requirements (Seifi, 2024). Similar concerns arise in relation
to public order, which may affect both the formation and enforcement of arbitration agreements and
awards (Abyar, 2025; Hosseini, 2025). Comparative experience demonstrates that many legal systems
attempt to reconcile sovereign regulatory powers and public-law constraints with the practical
requirements of international arbitration by interpreting restrictions narrowly and establishing
clearer procedural safeguards rather than treating public-law considerations as absolute obstacles to
arbitration (Nataf & Choulika, 2024; Schill & Berger, 2025). For Iran, this suggests that reducing
investment risk requires not only a broader interpretation of Article 9 but also greater clarity
regarding arbitration authorization, public-order limitations, the legal effects of regulatory changes,
the choice of governing law, and the contractual allocation of regulatory risk. Investment contracts
could address such uncertainty through carefully drafted stabilization clauses, economic-
equilibrium provisions, renegotiation mechanisms, compensation arrangements for discriminatory
or disproportionate measures, foreign-exchange guarantees, and transparent valuation
mechanisms. Such provisions should not eliminate the state’s regulatory authority, but they can
establish predictable consequences when regulatory changes fundamentally alter the economic basis
of an investment. A balanced framework of this kind would be more consistent with contemporary
developments in international investment law and would reduce the likelihood of disputes arising
from uncertainty rather than genuine incompatibility of interests.

In conclusion, the principal challenge facing Iranian law is not the absence of protection against
expropriation, but the insufficient adaptation of its existing legal framework to the contemporary
concept of indirect expropriation and to the evolving doctrine of the state’s right to regulate. Article
9 of the Foreign Investment Promotion and Protection Act provides a significant legal foundation for
the protection of foreign investors, but its classical orientation toward direct expropriation and
nationalization leaves uncertainty regarding regulatory measures that substantially impair the value,
use, control, or essential benefits of an investment without formally transferring ownership. A more
predictable legal framework requires a criteria-based interpretation of indirect expropriation that
considers the economic effect of governmental measures, the severity and duration of interference,
legitimate expectations, public purpose, non-discrimination, due process, and proportionality. At
the same time, Iranian law must expressly preserve the state’s authority to regulate in areas of
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legitimate public concern and should avoid creating a system in which every regulatory measure
producing economic loss generates a compensation claim. The preferable approach is therefore one
of structured balancing: investor protection should be strengthened where governmental conduct is
discriminatory, arbitrary, disproportionate, or functionally equivalent to confiscation, while
legitimate and proportionate public-interest regulation should remain within the sovereign policy
space of the state. Greater clarity in domestic legislation, investment contracts, arbitration clauses,
compensation standards, foreign-exchange provisions, and the interpretation of constitutional
restrictions would substantially reduce legal uncertainty. Such reforms would not require Iran to
relinquish its regulatory sovereignty; rather, they would make the exercise of that sovereignty more
transparent, predictable, and compatible with contemporary international investment standards,
thereby improving legal security for investors while preserving the government’s capacity to pursue
public policy objectives.

References

Abyar, A. (2025). The Comprehensive Examination of Challenges in Enforcing Foreign Arbitral Awards in the
Iranian Legal System with Emphasis on Public Order and National Sovereignty. Advanced Journal of
Management, Humanity and Social Science, 1(9), 579-586.

Baetens, F. (2022). Protecting Foreign Investment and Public Health through Arbitral Balancing and Treaty Design.
International & Comparative Law Quarterly, 71(1), 139-182.

Behbahani, M. R., Ensafi-Azar, B., & Farrokhi, Z. (2021). Examining the Position and Role of Iran's Foreign
Investment Promotion and Protection Act in Foreign Exchange Transfers within the Framework of
International Investment Law. Iranian Political Sociology, 4(3).

Beysulen Angin, B. (2025). The Right to Regulate vs Investment Protection: Unveiling the Causes of Imbalance and
the Limits of Current Reform Efforts in International Investment Law. ICSID Review-Foreign Investment Law
Journal, 40(1), 11-41.

Deldar, A., Jalali, M., & Raisi, L. (2021). Attribution of Indirect Expropriation of a Foreign Investor's Property to
the State in Light of International Arbitral Practice. Quarterly Journal of International Studies, 18(2), 143.
Emmert, F., & Esenkulova, B. (2026). Investment Law, Justice, and Sustainable Development. Bard Digital

Commons.

Geravand, F. (2026). The Right to Regulate: The Intersection of State Sovereignty and Foreign Investor Rights in
Investment Arbitration. Quarterly Journal of Legal Research, 29(1), 267.

Godhe, A. (2026). Characterisation of Rules in International Commercial Arbitration: Between Procedure,
Substance and Party Autonomy. International Journal for the Semiotics of Law, 39, 1573-1594.

Hedavand, M., & Jam, F. (2022). Redefining the Concept of Regulation: From a Centralized Approach to
Decentralization. Administrative Law, 10(33), 245-269.

Hosseini, S. H. (2025). Public Order as a Source of Limitation on the Formation of Arbitration Agreements in
Judicial Practice 20th National Conference on Law, Social and Human Sciences, Psychology and Counseling,
Shirvan.

Krasulova, K. R. (2022). Should I Stay or Should I Go: The Evolution of Emergency Arbitration Procedure within
Private International Law. Cardozo International & Comparative Law Review, 6, 819.

Lavranos, N., & Komi, M. (2025). The Implications of the New EU Model Clauses for BITs with Third Countries for
Candidate States. In International Investment Law and Dispute Resolution in the Western Balkans (pp. 94).
Brill Nijhoff.

Marisi, F. (2023). Adaptability of Investor-State Arbitration. In Rethinking Investor-State Arbitration (pp. 49-84).
Springer International Publishing.

Mossadegh, A., Shams, A., & Nourshargh, J. (2023). Obstacles to Foreign Investment through Immovable Property
in the Iranian Legal System and Requirements for Their Removal. Journal of Investment Knowledge, 12(1/45),
95-114.

Nataf, S., & Choulika, V. (2024). Arbitration and Public Entities in France: Navigating the Unknown? Asa Bulletin,
42(1).

Niazi, A., & Mansouri, M. (2025). Deterrent Factors in Foreign Investment with a View to the Foreign Investment
Promotion and Protection Act. Judgment Quarterly, 25(122), 119.

Ofodile, U. E. (2019). African States, Investor—State Arbitration and the ICSID Dispute Resolution System:
Continuities, Changes and Challenges. ICSID Review-Foreign Investment Law Journal, 34(2), 2906-364.

Parra, A. R. (2022). The 2022 Amendments of the Regulations and Rules of the International Centre for Settlement
of Investment Disputes: Change and Continuity. The Journal of World Investment & Trade, 23(5-6), 717-736.

K




iy § Soli> add ga.“uas Sy iagh

Reinisch, A., & Tropper, J. (2026). International Centre for Settlement of Investment Disputes (ICSID): From the
Self-Judging Nature of Security Exception Clauses to the Scope of the Full Protection and Security Standard: A
Survey of International Centre for Settlement of Investment Disputes Decisions, 2023—2024. In The Global
Community Yearbook of International Law and Jurisprudence 2024 (pp. 351-383). Brill Nijhoff.

Schill, S. W., & Berger, N. (2025). Eroding the Rule of Law through Private-Public Arbitration? In The Comparative
Constitutional Foundations of Private-Public Arbitration (pp. 92).

Seifi, S. J. (2024). Article 139 of the Constitution of the Islamic Republic of Iran in the Mirror of International
Arbitral Awards and Iran's Reservations in Investment Treaties. University of Tehran Public Law Studies
Quarterly, 54(1), 203-234.

Shayeganfar, A., Darabpour, M., & Sadeghi, M. (2020). General Rules Governing State Obligations toward Foreign
Investors in BOT Contracts. Commercial survey, 25(97), 177-206.

Teymouri, M. S., Jonaidi, L., Saghri, M., & Abbasian, R. (2018). Indirect Expropriation of Foreign Investors: A Study
in Iranian and International Law. Private Law Research, 7(24), 28.

Uniivar, G. (2025). (Indirect) Expropriation as a Sovereign Act: A Case for Balance. In The Transformation of
International Investment Law and Its Principles: Indirect Expropriation and Fair and Equitable Treatment
(pp. 103-196). Springer Nature Switzerland.

Villarroel, I. S. (2022). Determining Indirect Expropriation: An Analysis of Criteria of Deprivation of Property and
Time Used by Most Recent Arbitral Practice. ACDI, 15, 63.

TR




