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ABSTRACT

This article aims to provide a jurisprudential and legal reconsideration of the issue of altering waqf property. It begins with the
apparent tension between the “preservation of the corpus” and the “preservation of function” and seeks to demonstrate that
fidelity to the waqf does not invariably require the unconditional preservation of its physical corpus. In Imami jurisprudence,
the governing principle is the sequestration of the corpus and the dedication of its usufruct (habs al-‘ayn wa tasbil al-manfa‘ah),
and this principle constitutes the primary impediment to the sale, substitution, and change of use of waqf property. Nevertheless,
when the endowed property can no longer serve its intended beneficial use, or when its continued preservation results in the
suspension of benefits, deterioration, dispute, loss, or frustration of the settlor’s purpose, the same jurisprudential foundation
contains significant theoretical potential for a transition from the “preservation of the physical corpus” to the “preservation of
function.” The research method employed in this study is descriptive, analytical, and inferential, and its data are organized on
the basis of jurisprudential discussions concerning the principles of possibility, avoidance of futility, custom, expediency,
proximity to the settlor’s purpose, priority, the no-harm principle, and justice. The principal finding is that the theory of
preservation of function neither authorizes the unrestricted sale of waqf property nor constitutes a utilitarian theory aimed at
maximizing revenue; rather, it provides a precautionary criterion for preserving the designated purpose of the waqf when the
existing corpus has become ineffective. Accordingly, alteration of waqf property can be justified only where the impossibility of
obtaining the intended benefit has been established, repair is given priority over substitution, the closest possible substitute
property is acquired, the settlor’s intention is respected, judicial supervision is ensured, and the rights of both present and future
classes of beneficiaries are protected. The article ultimately proposes a legal model in which substitution (istibdal) and change
of use function as mechanisms for ensuring the continuity of the waqf rather than as means of removing property from waqf
status.

Keywords: Waqf: preservation of the corpus, preservation of function;, substitution (istibdal); change of use; settlor’s purpose; interests
of wagf beneficiaries.
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EXTENDED SUMMARY
Wagf occupies a distinctive position in Imami jurisprudence because it simultaneously embodies
devotional, legal, economic, social, and managerial dimensions. Its classical structure is commonly
expressed through the formula of preserving the corpus and dedicating its usufruct, which has
traditionally grounded the principle that the endowed property itself must remain outside ordinary
proprietary circulation while its benefits are continuously directed toward the purpose designated
by the settlor. On this basis, the preservation of the corpus has been treated as a foundational rule of
waqf and as a primary barrier against sale, substitution, transfer, and alteration of use. Classical
jurists accordingly emphasized the relationship among the corpus, usufruct, and designated purpose,
considering the continued existence of the endowed property necessary insofar as it remains capable
of generating the intended benefit (Al-Hilli, 1987; Najafi, 1989). Nevertheless, contemporary social,
urban, and economic conditions have exposed a significant problem within this traditional
framework. Many old waqf properties remain physically intact while losing their capacity to fulfill
the settlor’s intended function because of deterioration, demographic transformation, urban
redevelopment, technological change, legal restrictions, or fundamental shifts in the surrounding

gk




&3935.0 J‘A },.._.55 %‘)g 9 %‘&J_"ﬁ f«w& Sy, ﬁ'},’ » «3}5 s S, I'Qb')lﬁ

social environment. Under such circumstances, unconditional insistence on preserving the material
corpus may gradually undermine rather than protect the institution of waqf. The central problem
addressed in this study is therefore whether the physical survival of the endowed corpus must
invariably prevail over preservation of its intended function, or whether, in cases of genuine
functional failure, fidelity to the waqf may require transition from preservation of the material object
to preservation of the purpose and benefit for which that object was originally endowed. The
proposed paradigm of “preservation of function” is not intended to deny the classical principle of
preservation of the corpus. Rather, it seeks to clarify the limits of that principle by arguing that the
corpus must be preserved so long as it remains a rational and effective vehicle for the designated
waqf purpose, whereas exceptional mechanisms such as substitution or controlled alteration may
become justified once the corpus can no longer perform that function.

The theoretical foundation of this study rests on a distinction among three interconnected
components of waqf: the corpus, the usufruct, and the designated purpose. The corpus is the
underlying property removed from unrestricted proprietary transfer; the usufruct represents the
economic, social, devotional, educational, or charitable benefit generated by that property; and the
designated purpose determines the channel through which that benefit must flow. A sound theory of
waqf cannot reduce the institution to preservation of the physical object alone, because a corpus that
survives materially while producing no meaningful benefit may preserve only the external form of
waqf while emptying it of practical content. At the same time, a purely functional approach detached
from the corpus or from the settlor’s intention would risk transforming waqf into an unrestricted
charitable scheme. The proposed model therefore treats waqf as a structured relationship among
corpus, benefit, and purpose. This understanding is consistent with the classical requirement that an
endowed property possess lawful, rational, and socially recognizable utility; an object without
meaningful usufruct cannot effectively serve as a waqf because its sequestration would be
purposeless (Al-Karaki, 1993). The intention of the settlor is equally decisive. The purpose of
preservation of function is not to replace the settlor’s will with the preferences of a trustee,
administrative body, investor, or contemporary policymaker. Rather, it requires preservation of the
closest achievable manifestation of the original purpose when literal implementation becomes
impossible. Juristic discussions concerning the binding force of the settlor’s conditions and the
interpretive role of custom, local practice, contextual indicators, and the conventional meaning of
the waqf instrument demonstrate that the settlor’s intention must be respected through a disciplined
interpretive process rather than through either literal rigidity or managerial discretion (Al-Shahid al-
Thani, 1992; Seifi Mazandarani, 2009). Accordingly, the paradigm of preservation of function remains
firmly internal to the logic of waqf jurisprudence: it recognizes the primacy of the settlor’s purpose
while acknowledging that the legal form through which that purpose is realized may occasionally
require modification when the original physical form becomes incapable of carrying the intended
benefit.

The study employs a descriptive, analytical, and inferential method grounded in Imami
jurisprudential sources concerning the sale, substitution, repair, administration, and continued
validity of waqf property. Its principal analytical task is to identify the point at which legitimate
preservation of the corpus becomes dysfunctional rigidity. The first criterion is continued rational
utility. As long as the endowed property can still produce a meaningful benefit in the designated
direction, even if the benefit is modest or economically inferior to alternative investments, the default
rule remains preservation of the corpus and prohibition of substitution. Greater profitability,
managerial convenience, or commercial attractiveness does not by itself justify alteration (Al-Karaki,
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1993). The second criterion is the priority of repair over substitution. If a damaged waqf property can
reasonably be restored to its intended function through repair, reconstruction, rehabilitation,
leasing, or improved management, such measures must precede sale or replacement, because they
preserve both the original corpus and the designated function (Fazel Lankarani, 2003). The third
criterion concerns genuine functional collapse. If the property has become unusable, if repair is
impossible or economically irrational to the point that it would effectively consume or nullify the
wagf, or if the corpus has lost almost all meaningful benefit, substitution may become a mechanism
for maintaining rather than dissolving the waqf (Ansari, 1994; Khomeini, 2013). The fourth criterion
concerns serious conflict or harm. Where preservation of the corpus generates severe dispute,
destruction, loss, or socially destructive consequences, juristic sources recognize exceptional room
for sale or substitution, provided that the danger is substantial and not merely speculative or
administratively inconvenient (Al-Shahid al-Thani, 1992; Najafi, 1983). These criteria demonstrate
that preservation of function is activated only after a structured finding that the corpus has ceased
to serve as an effective carrier of the waqf purpose. It is therefore a restrictive doctrine of necessity,
not a permissive doctrine of asset optimization.

The jurisprudential architecture of the preservation-of-function paradigm can be reconstructed
through several interrelated principles. First, the rule that waqf must be administered according to
the manner in which it was established protects both the corpus and the purpose designated by the
settlor. Its deeper implication is that when literal implementation becomes impossible, the juristic
task is to identify the nearest feasible form of compliance rather than allowing the waqf to become
functionally void (Mostafavi, 2000). Second, the principle against futility supports preservation of
meaningful benefit. If physical retention of the corpus results in total or near-total loss of the
intended benefit, preserving the object merely for formal continuity may contradict the very purpose
of wagqf. Third, the principle of possibility creates a hierarchical model of intervention: continued use
of the existing corpus should be preferred where possible; repair should follow where ordinary use
has failed; functionally similar adaptation may be considered where repair alone is insufficient; and
substitution should be considered only when the preceding options are unavailable or ineffective (Al-
Tusi, 1967). Fourth, the principle of choosing the nearest alternative limits the scope of substitution.
A replacement must remain as close as possible to the original purpose, type of benefit, beneficiary
structure, and social role of the waqf. Juristic treatments of public-benefit waqf similarly prioritize
the nearest available charitable or devotional purpose where the original application has become
impossible (Bahrani, 1984). Fifth, the principle of priority requires choosing the least disruptive
measure capable of preserving the waqf. Repair is therefore preferable to sale; partial substitution is
preferable to complete substitution where sufficient; and acquisition of a similar replacement is
preferable to a more remote asset where feasible (Sabzevari, 1992). Finally, justice requires
simultaneous protection of present beneficiaries, future generations, the settlor’s intention, and the
enduring institutional identity of the waqf. This excludes both sterile preservation that deprives
current beneficiaries of meaningful benefit and immediate liquidation that sacrifices the rights of
future beneficiaries (Kashif al-Ghita, 2001; Khoei, 1989). Together, these principles provide the
doctrinal foundation for a controlled shift from preservation of corpus to preservation of function
without abandoning the binding character of waqf.

On the basis of these findings, the article proposes a legal and administrative model for
implementing the preservation-of-function paradigm through a staged decision-making process.
The first stage is precise determination of the waqf instrument, the settlor’s intention, the designated
beneficiaries, the relevant conditions, the original purpose, and any restrictions concerning
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administration, repair, sale, or substitution. The second stage is a technical and functional
assessment of the corpus. Such assessment should not be limited to market value or expected
profitability but should evaluate whether the property can still perform the role for which it was
endowed, whether repair is feasible, whether adaptation can revive the original function, whether
partial intervention is sufficient, and whether continued retention creates material loss or serious
harm. The third stage is application of a hierarchy of remedies: improved administration, repair and
rehabilitation, limited adaptation within the same designated purpose, partial substitution where
necessary to preserve the remainder, and only then comprehensive substitution or substantial
change of use. The fourth stage concerns the selection of the nearest substitute. The replacement
property or revised use must remain as closely connected as possible to the original waqf purpose,
beneficiary class, social function, and settlor’s intention, rather than being selected solely because it
generates greater financial returns. Juristic discussions of substitution emphasize that proceeds
should remain within the waqf structure and be used to acquire a similar or sufficiently proximate
replacement rather than becoming freely disposable property (Seifi Mazandarani, 2005; Sistani,
2023). The fifth stage is judicial or competent administrative supervision. A trustee should not be
able to invoke “the interest of the waqf” as a self-validating justification for sale or conversion.
Functional failure, impossibility or inadequacy of repair, absence of less intrusive alternatives,
suitability of the proposed substitute, and protection of beneficiaries’ rights must be objectively
established. Contemporary juristic rulings likewise require a valid legal basis for a purported sale
and do not treat the mere appearance of administrative authorization as sufficient where the
permissibility of disposition has not been established (Sistani, 2024). The sixth stage is preservation
of the waqf status of the substitute, including registration, documentation, financial safeguards, and
protection against conflicts of interest, so that transformation becomes a means of institutional
continuity rather than a disguised mechanism for removing property from waqf.

In conclusion, the study demonstrates that preservation of the corpus and preservation of function
should not be treated as mutually exclusive doctrines. The physical corpus remains the primary and
presumptive vehicle of waqf, and its preservation must continue wherever it can rationally sustain
the benefit and purpose designated by the settlor. The paradigm of preservation of function becomes
relevant only when the corpus has demonstrably lost that capacity and when repair, rehabilitation,
improved management, or other less intrusive measures cannot adequately restore it. Under such
circumstances, insistence on material continuity may paradoxically undermine the substantive
continuity of the waqf by allowing its benefit to disappear, its purpose to be frustrated, or its assets
to deteriorate without meaningful use. The theory developed in this article therefore conceptualizes
substitution, controlled alteration, and change of use as exceptional instruments for preserving the
wagqf rather than mechanisms for escaping its restrictions. Its core proposition is that fidelity to waqf
requires preservation of the settlor’s intended function in the closest legally and socially achievable
form, while maintaining the waqf status of any substitute property and protecting the rights of both
present and future beneficiaries. The resulting model offers a middle path between rigid attachment
to a dysfunctional physical form and unrestricted economic conversion of endowed assets. It also
provides a jurisprudential basis for contemporary legal systems to manage deteriorated, obsolete, or
functionally ineffective waqf properties through a structured process grounded in necessity,
proportionality, proximity to the original purpose, institutional continuity, and supervision. In this
sense, the preservation-of-function paradigm does not weaken the classical doctrine of waqf; rather,
it seeks to preserve its substantive integrity under conditions in which mere preservation of the
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physical corpus would no longer achieve the charitable, devotional, educational, social, or economic
objective for which the waqf was originally created.
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