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ABSTRACT

The present study aims to elucidate the status of prevention in Islamic Sharia and its reflection in the criminal laws of
Afghanistan, with particular emphasis on legislative developments during the period of the Islamic Emirate. Prevention refers
to a set of legal, supervisory, and executive measures undertaken to identify, assess, and neutralize threats before the commission
of a crime. Employing a descriptive-analytical method and drawing on library and documentary sources, this study examines
the jurisprudential foundations of prevention in Islamic Sharia, with emphasis on principles such as the prevention of probable
harm, the la darar (no-harm) principle, and the institutions of hisbah and enjoining good and forbidding evil. It further analyzes
the reflection of these principles in Afghanistan’s statutory laws during both the previous legal periods (the 1976 Penal Code and
its 2017 amendment) and the current period (the Penal Principles Regulation and the laws currently in force under the Islamic
Emirate). The findings indicate that Islamic Sharia provides substantial and systematic capacities for crime prevention and that
Afghanistan’s legal system, during both periods, has recognized valuable institutions inspired by these teachings. Nevertheless,
the structural transformation of the legal system from parliamentary legislation to a Sharia-based administrative system under
the Islamic Emirate has both created new opportunities for institutionalizing preventive approaches grounded in Hanafi
jurisprudence and generated new challenges concerning the balance among Sharia, statutory law, and citizens’ rights. The study
concludes that achieving sustainable and legitimate prevention in Afghanistan requires attention to areas for further
development, including greater coherence within the legislative framework, the formulation of objective criteria for determining
key Sharia concepts, and the establishment of an effective system of judicial oversight over preventive measures. Such objectives
may be achieved by drawing on the capacities of Hanafi jurisprudence and through the participation of religious, local, and other
relevant institutions.
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EXTENDED SUMMARY

The preventive function of criminal law has become increasingly significant in contemporary legal
systems as states seek to move beyond a purely reactive model of punishment toward mechanisms
capable of identifying, assessing, and neutralizing risks before they culminate in completed offenses.
This shift, often described as the preventive turn in criminal law, raises a persistent tension between
the protection of collective security and the preservation of individual liberty, privacy, dignity, and
procedural guarantees (Melander, 2023). In Islamic legal thought, however, prevention is not a
recent or externally imported concept; rather, it can be traced to established jurisprudential
principles and institutions concerned with avoiding harm, protecting public interests, and
preventing the conditions that facilitate wrongdoing. Rules such as the obligation to avert probable
harm and the principle of la darar provide a normative foundation for interventions directed at
preventing foreseeable injury, provided that such interventions are based on reasonable probability
rather than conjecture or mere suspicion (Attarmansh, 2024; Lotfi, 2012; Mirzaei & Omidifard, 2024).
Likewise, the institutions of hisbah and enjoining good and forbidding wrong historically functioned
as mechanisms of social supervision and preventive regulation, reflecting the broader Islamic
concern with maintaining public order and moral security (Kariminia & Fasihi, 2022; Shahriyaripour
et al., 2023). Afghanistan constitutes a particularly important setting for examining these issues
because its criminal justice system has long combined Hanafi jurisprudence with codified legislation
and customary practices, while recent transformations under the Islamic Emirate have substantially
reconfigured the relationship between Sharia, statutory law, judicial discretion, and administrative
authority (Akrami, 2022; Rohani et al., 2026). The central problem addressed in this study is therefore
how the concept of prevention has been grounded in Islamic Sharia, particularly Hanafi
jurisprudence, and how these foundations have been reflected in Afghanistan’s criminal laws across

the previous codified legal order and the current Sharia-oriented legal-administrative system.
The importance of this inquiry lies in the conceptual and normative ambiguity surrounding
preventive intervention in Afghanistan’s criminal justice framework. Although the previous legal
system recognized institutions such as security measures, self-defense, necessity, preparatory
offenses, provisional detention, search powers, and supervision of suspected persons, it did not
establish a unified and explicit theory of prevention or clearly distinguish among situational, social,
and risk-based preventive measures (Amini, 2022; Hosseini, 1976). Such ambiguity may lead to
excessive criminalization, expansion of discretionary authority, and intrusion into protected spheres
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of individual freedom. The principle of minimum criminal law is therefore highly relevant because it
requires restraint in criminal intervention and emphasizes that coercive state power should be
employed only when less intrusive legal and social mechanisms are insufficient (Alavi, 2024;
Bakhshizadeh et al., 2023; Darvish et al.,, 2024). This concern is reinforced by jurisprudential
principles that prohibit unjustified investigation, arbitrary suspicion, and disproportionate harm
(Koushki & Mousavi Azadeh, 2018; Roustaei, 2015). Existing scholarship on Afghanistan has
addressed important aspects of this field. Studies have examined the preventive role of religious
centers, the contribution of emerging institutions responsible for hisbah affairs, situational crime-
prevention strategies in the banking sector, prosecutorial preventive measures, and privacy
restrictions in crime detection (Ansari, 2025; Haqqani et al., 2025; Kariminia & Fasihi, 2022; Popal et
al., 2023; Sajjadi et al., 2023). Other works have explored decriminalization, criminal responsibility,
and the interaction of Sharia and statutory criminal law in Afghanistan (Bayati, 2021; Etemadi, 2023;
Faizan et al., 2024). Nevertheless, a major gap remains concerning the systematic distinction among
forms of prevention and, more importantly, the compatibility of preventive measures with principles
such as presumption of innocence, prohibition of intrusive investigation, proportionality, human
dignity, and delayed resort to criminal coercion. This study seeks to address that gap by providing
an integrated doctrinal analysis of Islamic jurisprudential foundations and Afghan criminal
legislation.

Methodologically, the study adopts a descriptive-analytical and doctrinal approach based on library
and documentary research. The analysis draws on classical and contemporary jurisprudential
principles, Afghan criminal statutes, procedural rules, relevant institutional arrangements, and
scholarly literature concerning prevention, criminalization, Hanafi jurisprudence, and Islamic
criminal policy. The study compares two major legal periods: first, the pre-Islamic Emirate
framework represented principally by the 1976 Penal Code and the 2017 Penal Code, within which
Hanafi jurisprudence functioned alongside codified statutory law; and second, the current legal
order in which legislation and judicial regulation are increasingly formulated through direct reliance
on Hanafi jurisprudential sources. Particular attention is paid to the jurisprudential rule concerning
prevention of probable harm, the la darar principle, hisbah, enjoining good and forbidding wrong,
the criminalization of preparatory conduct, and the requirement of proportionality in preventive
intervention (Attarmansh, 2024; Azizi & Mahdavi Sabet, 2018; Rajabi, 2020; Roustaei, 2018). The study
also examines contemporary debates surrounding the scope of state intervention, prohibition of
investigation, privacy, and minimum criminalization in order to assess whether preventive action
can be justified without undermining fundamental individual protections (Koushki & Mousavi
Azadeh, 2018; Siahbidi Kermanshahi, 2023). The analytical framework distinguishes situational
prevention, which seeks to reduce opportunities for crime through control of environments and
access; social prevention, which targets underlying social causes of offending; and risk-oriented legal
prevention, which is based on anticipated threats and may include surveillance, restriction, or
precautionary intervention. This distinction is essential because each type of prevention rests on
different normative foundations, involves different degrees of coercion, and requires different legal
safeguards (Safari & Saberi, 2015; Shekarsari Salimi & Derakhshideh, 2014).

The findings indicate that Islamic Sharia, and Hanafi jurisprudence in particular, contains
significant resources for constructing a legitimate and restrained model of crime prevention. The
rule requiring the prevention of probable harm provides a basis for anticipatory action when the
likelihood of harm is rationally established, but it does not justify intervention based on imagination,
unsupported suspicion, or speculative fear (Lotfi, 2012). The la darar principle similarly supports
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measures aimed at preventing injury while simultaneously imposing limits on state action, because
excessive preventive measures may themselves constitute a prohibited form of harm (Attarmansh,
2024; Roustaei, 2015). The institutions of hisbah and enjoining good and forbidding wrong also
demonstrate the preventive orientation of Islamic law by emphasizing supervision, guidance, and
correction before harmful conduct develops into more serious wrongdoing (Abdolkhodaei et al., 2017;
Raeiszadeh & Rezaei Mousavi, 2022). At the same time, these institutions cannot be interpreted as
unrestricted licenses for intrusive control. Their legitimacy depends on principles governing
certainty, proportionality, the distinction between public and private misconduct, and the protection
of dignity. In the Afghan context, religious institutions and centers may contribute substantially to
the prevention of family, sexual, financial, and other offenses through education, moral guidance,
and community engagement, often with lower social costs than punitive intervention (Ansari, 2025).
Similarly, institutions associated with hisbah can contribute to social and situational prevention
when their mandates are clearly defined and judicially supervised (Kariminia & Fasihi, 2022).
Accordingly, Hanafi jurisprudence should not be understood as inherently expansive or punitive;
when interpreted systematically, it contains internal principles capable of limiting preventive
coercion, particularly through the requirements of necessity, proportionality, evidentiary sufficiency,
and avoidance of greater harm.

The legislative analysis further demonstrates that both the former and current Afghan legal orders
have incorporated preventive elements, albeit through different structures and with different risks.
Under the earlier system, security measures, self-defense, necessity, preparatory offenses, criminal
participation, and procedural powers such as temporary detention and search operated as
mechanisms of anticipatory intervention (Ahmadzai, 2019; Hosseini, 1976). The 2017 Penal Code
represented a significant effort to systematize the general principles of crime, criminal responsibility,
and punishment, yet concerns remained regarding fragmentation, punitive orientation,
overcriminalization, and the absence of precise criteria for identifying dangerousness (Danesh, 2021;
Etemadi, 2023; Yosufzad et al., 2025). In the current period, the legal transformation toward a more
explicitly Hanafi-based system has created new opportunities for aligning criminal regulation with
Islamic jurisprudential principles while also expanding the importance of judicial and administrative
discretion. The institutionalization of enjoining good and forbidding wrong offers a potentially
important framework for social and moral prevention, but its conversion from a largely communal
mechanism into a state-administered structure increases the need for clear legal boundaries,
objective definitions, and safeguards against arbitrary intrusion (Ansari, 2025; Shahriyaripour et al.,
2023). The same concern applies to preventive action in the fields of security, terrorism, organized
crime, narcotics, and financial offenses, where heightened risks may justify stronger intervention but
cannot eliminate the need for legal authorization and oversight (Popal et al., 2023; Sajjadi et al., 2023).
The study therefore finds that the core problem is not the existence of preventive authority itself, but
the absence or insufficiency of objective standards governing reasonable probability, imminence,
dangerousness, proportionality, and judicial supervision. A legitimate preventive model must
differentiate low, medium, and high levels of risk and link each level to proportionate measures
subject to prior and subsequent judicial control (Sadati, 2024).

In conclusion, the study demonstrates that Islamic Sharia and particularly Hanafi jurisprudence
provide a sufficiently rich normative basis for developing a coherent, legitimate, and context-
sensitive model of crime prevention in Afghanistan. The transition from the previous codified legal
order to the current Sharia-oriented administrative and judicial framework has created both
opportunities and risks: it facilitates the direct incorporation of indigenous jurisprudential concepts
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into criminal policy, yet it also heightens the need for precise legal standards capable of preventing
discretionary excess. Sustainable prevention requires a clearer distinction among situational, social,
and risk-based forms of prevention; explicit criteria for reasonable probability, imminence,
necessity, and proportionality; and a legal framework ensuring that preventive interventions remain
subject to effective judicial review. In legislative terms, Afghanistan would benefit from a distinct
section on prevention within criminal legislation, together with procedural guarantees for
interventions affecting privacy and liberty. Institutionally, specialized training in risk assessment,
reliable criminal statistics, and coordinated oversight mechanisms are essential. At the
jurisprudential and social levels, cooperation among religious scholars, legal experts, local
institutions, and community actors can contribute to a preventive model that is both socially
legitimate and legally constrained. Such an approach would enable Afghanistan to draw on the
preventive capacities of Hanafi jurisprudence without sacrificing human dignity, presumption of
innocence, privacy, due process, or citizens’ rights, thereby establishing a criminal policy that is
simultaneously preventive, lawful, proportionate, and responsive to the social and religious
characteristics of Afghan society.
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