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ABSTRACT

The issue of women’s migration without the consent of their husbands is one of the challenging matters in the field of family law
and contemporary jurisprudential discourse. This article aims to elucidate the challenges arising from such migration by
examining the conflict between the “husband’s right to determine the marital residence and the wife’s duty of obedience
(tamkin)” on the one hand, and “women’s fundamental rights, individual freedoms, and contractual stipulations within the
marriage contract” on the other. Using a descriptive-analytical method, the study investigates whether the husband’s lack of
consent constitutes an absolute impediment to a woman’s departure from the country or change of residence. The preliminary
findings indicate that, although Imami jurisprudence and Iranian civil law recognize the husband’s right to determine the place
of residence, principles such as the “negation of undue hardship (nafy-e ‘usr wa haraj),” the “no-harm rule (la darar),” and the
“validity of stipulations within the marriage contract” may serve as exceptions and legal-jurisprudential mechanisms for limiting
this right and legitimizing a woman’s migration under specific circumstances, such as education, employment, or threats to her
personal safety.
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EXTENDED SUMMARY
The migration of married women without the consent of their husbands has become an increasingly
significant issue at the intersection of family law, Imami jurisprudence, individual rights, and
contemporary social transformation. Migration in the present context cannot be reduced to
geographical relocation, because it may involve access to education, employment, professional
development, medical treatment, personal security, and long-term changes in an individual’s social
and legal status. Within the Iranian legal system, this issue becomes particularly complex because
women’s freedom of movement may intersect with legal and jurisprudential concepts such as marital
obedience, the husband’s authority in family management, the right to determine the marital
residence, and the wife’s obligation to preserve the requirements of marital life. From a
jurisprudential perspective, classical discussions of the husband’s rights have frequently emphasized
his entitlement to marital enjoyment and his authority to regulate certain aspects of family life, and
these considerations have historically been invoked to justify restrictions on a wife’s departure from
the marital home without his consent (Al-Amili, 1992; Najafi, 1984). At the same time, contemporary
understandings of women’s rights have increasingly emphasized personal autonomy, social
participation, access to education, employment opportunities, and the need to interpret marital
obligations in a manner compatible with changing social realities (Mirkhani, 2018; Sadat Naeimi,
2017). Accordingly, the central problem addressed in this study concerns the extent to which the
husband’s right to family management and marital obedience may lawfully restrict a woman’s
decision to migrate, particularly where migration is connected with essential personal, professional,
educational, medical, or security-related interests.
Conceptually, the analysis requires a distinction among migration, spousal consent, and marital
obedience. Migration may be understood in legal terms as a voluntary or involuntary relocation from
one jurisdiction to another for long-term or permanent residence, with consequences for an
individual’s legal status, family relationships, and applicable regulatory framework. From a
sociological perspective, migration also entails the restructuring of social networks, occupational
roles, socioeconomic position, and processes of adaptation within the destination society.
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Consequently, women’s migration cannot be treated merely as an administrative matter dependent
on the issuance of a passport, because it may transform the practical organization of marital and
family relations. Spousal consent, by contrast, refers to the husband’s approval of conduct that may
affect the organization of married life, while “permission” represents the formal manifestation of
such consent in a legally recognizable form. This distinction is particularly important because legal
systems may attach consequences not merely to the husband’s subjective approval but to whether
that approval has been formally expressed. The jurisprudential basis of such authority is often linked
to interpretations of male family leadership and the obligations arising from marriage (Haqshenas,
2012; Kamranian, 2011). The concept of marital obedience likewise has both general and specific
dimensions, including cooperation in the management of marital life and availability for marital
relations. Classical jurisprudential literature has treated these duties as relevant to questions
concerning departure from the marital residence and the consequences of conduct regarded as
incompatible with marital obligations (Raghib al-Isfahani, 1984; Tabatabaei Yazdi, 1999).

A principal jurisprudential challenge concerns whether a married woman requires her husband’s
consent for leaving the marital home and, by extension, for leaving the country. One traditional line
of reasoning derives the requirement of permission from the husband’s entitlement to marital
enjoyment and from his recognized authority within the family. According to this approach, a wife’s
departure may be prohibited where it interferes with the husband’s marital rights, and some jurists
have formulated the prohibition in broad terms extending even to departures that are not directly
inconsistent with marital enjoyment (Karimi, 2004; Khoei, 1992). However, jurisprudential sources
are not entirely uniform in their formulation of this restriction. Some texts speak of a prohibition on
leaving the home “without the husband’s permission,” whereas others refer to departure “against the
husband’s prohibition.” The distinction is legally significant: under the first formulation, prior
consent is required; under the second, departure remains permissible unless the husband expressly
objects (Nuri, 1988). This divergence also affects the burden of proof in marital disputes. If prior
permission is required, the wife may be expected to establish that permission was granted, whereas
if only an explicit prohibition creates the restriction, the husband may be required to prove that he
objected and that the wife acted contrary to that objection. Jurisprudential discussions also reveal
that some restrictions may be interpreted as ethical or recommendatory rather than strictly
prohibitory, particularly where the departure causes no interference with marital rights (Naraqi,
1988; Sobhani, 2011). This interpretive distinction is essential to determining whether unauthorized
departure constitutes a prohibited act or merely conduct considered inconsistent with recommended
marital cooperation.

A related issue concerns the consequences of unauthorized departure and whether it necessarily
renders the wife disobedient and deprives her of maintenance. In classical family jurisprudence,
disobedience is generally associated with unjustified refusal to perform legally recognized marital
obligations, rather than with every independent act undertaken by the wife. Accordingly, a woman’s
departure from the home should not automatically be equated with disobedience unless it materially
prevents the husband from exercising a legally recognized marital right. Nevertheless, a substantial
body of jurisprudential analysis links unjustified departure from the marital residence with
disobedience and, consequently, with the suspension of the wife’s entitlement to maintenance (Al-
Muhaqqiq al-Hilli, 1989; Amini, 2014). The issue becomes more complex where migration is
undertaken for an obligatory, necessary, or previously established purpose. If a woman entered into
an employment, educational, or other binding commitment before marriage, the principle that a
prior right may take precedence over a subsequent right can support the argument that fulfilling such
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a commitment should not be characterized as marital disobedience (Ali Akbarian, 2012). Likewise,
where migration is necessary to avoid serious harm, obtain essential treatment, protect personal
safety, or fulfill an unavoidable obligation, the principles of no harm and the avoidance of undue
hardship may limit the husband’s authority to prevent departure. Similarly, contractual stipulations
incorporated into the marriage contract may create an acquired right of mobility for the wife, because
valid contractual conditions can modify the practical scope of otherwise general marital rules
(Tabatabaei Yazdi, 1999). Therefore, the jurisprudential problem cannot be resolved through an
absolute rule that every departure without consent constitutes disobedience.

From a legal perspective, the most important challenge arises from the interaction between the
Passport Law, the Civil Code, and the broader structure of family rights. The requirement of the
husband’s written consent for the issuance of a passport to a married woman has generated
significant internal and external inconsistencies. One notable issue concerns statutory exceptions
applicable to Iranian women married to foreign nationals, which raise questions about the coherence
of the underlying rationale for requiring spousal permission in the first place (Kazemzadeh, 2013).
Similar contradictions appear when professional or public responsibilities require married women,
including government officials, diplomats, researchers, athletes, or representatives, to travel abroad
while their legal capacity to do so remains dependent upon spousal consent. The inconsistency
becomes more apparent when domestic travel over very long distances is unrestricted while crossing
a nearby international border may require formal authorization from the husband. These
contradictions suggest that the rule cannot be explained solely by reference to geographical distance,
personal safety, or family cohesion (Hagshenas, 2012). More fundamentally, the issue represents a
conflict between the wife’s freedom of movement and the husband’s family-management rights. Such
conflicts should be classified according to their underlying basis: conflict over the scope of family
authority, conflict arising from demonstrable harm to the husband or family, and conflict between a
contractual right granted to the wife and the husband’s general managerial authority. In the first
category, freedom of movement should not be restricted merely because the husband understands
family leadership as geographical control; in the second, a proven and substantial harm may justify
limitation; and in the third, a valid contractual condition concerning travel or residence should be
given legal effect (Ali Akbarian, 2012; Kazemzadeh, 2013). Such a differentiated approach is more
consistent with both jurisprudential principles and contemporary legal reasoning than an automatic
reliance on the husband’s lack of consent.

In conclusion, the findings indicate that women’s migration without the husband’s consent cannot
be adequately addressed through a single, absolute rule derived either from marital authority or from
individual liberty. The issue involves a genuine conflict among family obligations, contractual rights,
personal autonomy, protection from harm, and the changing realities of women’s social and
professional participation. A balanced jurisprudential and legal approach should therefore
distinguish between migration undertaken arbitrarily in a manner that demonstrably undermines
essential marital obligations and migration motivated by legitimate educational, occupational,
medical, security-related, or previously established commitments. The husband’s role in family
management should not be interpreted as an unlimited power to control the wife’s geographical
movement, just as freedom of movement should not be treated as entirely detached from reciprocal
marital responsibilities. Judicial decision-making in such disputes should focus on objective criteria,
including the purpose of migration, the degree of harm to either spouse, the existence of children
and caregiving responsibilities, prior commitments, contractual stipulations, and the availability of
less restrictive alternatives. Legislative reform is also necessary to reduce ambiguity in passport
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regulations and to establish clearer standards for judicial authorization where the husband refuses
consent without a demonstrable legitimate interest. Such an approach can preserve family stability
while simultaneously protecting individual dignity, legal predictability, and the legitimate personal
and social interests of married women.
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