@

~

Comparative Studies
in Jurisprudence,

Law, and Politics

—/

Scope and Foundations of Prosecutorial Intervention in the
Realization of Consensual Justice in Iranian and U.S.
Criminal Proceedings

1. Arian Mehdi: Department of Law, Shi.C., Islamic Azad University, Shiraz, Iran

2. Gholamhossein Rezaei*: Department of Law, Shi.C., Islamic Azad University, Shiraz, Iran. Email: 2370394684 @iau.ac.ir
(Corresponding Author)

3. Mehdi Hooshyar: Department of Law, Shi.C., Islamic Azad University, Shiraz, Iran

ABSTRACT

The transition from the classical, trial-centered model of criminal procedure toward consensual justice represents a pragmatic
response to the crisis of case backlogs, protracted proceedings, and the need to individualize criminal justice responses. In this
context, the prosecution service, as the principal authority responsible for directing the pretrial stage of criminal proceedings,
plays a pivotal role in guiding, concluding, and implementing consensual mechanisms. Using a descriptive-analytical method
and a comparative approach, this study examines the scope, foundations, and effects of prosecutorial intervention in the
realization of consensual justice within the criminal justice systems of Iran and the United States. The findings indicate that, in
the U.S. criminal justice system, reliance on the principle of broad prosecutorial discretion and the adversarial structure grants
prosecutors extensive authority through mechanisms such as plea bargaining and diversion programs. Although this framework
has enhanced procedural efficiency and expedited case resolution, it has also generated fundamental challenges to fair trial
guarantees by weakening public adjudication, creating structural coercion, and marginalizing the interests of victims. By
contrast, Iranian criminal policy, influenced by the principle of legality of prosecution and Islamic jurisprudential norms, has
adopted a restrictive and cautious approach, limiting prosecutorial powers through mechanisms such as suspension of
prosecution, case dismissal and filing, and mediation primarily to minor and intermediate-level offenses. While this approach
constrains the risk of arbitrary prosecutorial authority, the absence of transparent procedural guidelines has prevented these
mechanisms from fully realizing their rehabilitative potential. The present study demonstrates that the legitimacy of
prosecutorial intervention in both systems is contingent upon compliance with normative safeguards, including verification of
the defendant’s voluntary and informed consent, prohibition of intimidating or coercive conduct, assurance of effective access
to defense counsel, and substantive judicial review by an impartial court. Ultimately, the study proposes the adoption of formal
guidelines governing prosecutorial discretion, the targeted development of treatment-oriented consensual mechanisms, and the
strengthening of safeguards for victim compensation as a desirable legislative model for Iranian law.
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The contemporary transformation of criminal justice policy has increasingly challenged the
legitimacy and practical adequacy of classical trial-centered models of criminal procedure.
Traditional criminal adjudication, which was largely premised on formal prosecution, adversarial
confrontation, public trial, and the imposition of punishment through judicial judgment, has faced
persistent difficulties arising from excessive caseloads, prolonged proceedings, prison overcrowding,
limited rehabilitative effectiveness, and insufficient attention to the material and psychological
interests of victims (Roberts, 2021). In response to these structural pressures, modern criminal
justice systems have progressively developed forms of consensual justice that seek to supplement,
modify, or partially replace conventional punitive adjudication through negotiation, agreement,
mediation, diversion, conditional suspension, and other mechanisms based on procedural flexibility
and negotiated resolution (Korobkin, 2018). Within this emerging paradigm, the prosecutor has
assumed a role that substantially exceeds the traditional function of mechanically initiating and
sustaining public prosecution. The prosecutorial institution increasingly operates as a manager of
criminal cases, a facilitator of negotiated outcomes, and a central actor in determining whether a
case should proceed to formal adjudication or be redirected toward alternative mechanisms (Bateni,
1992; Worrall, 2008). This transformation is closely connected to the expansion of prosecutorial
discretion and to the idea that prosecution should not invariably be understood as an automatic
response to every legally cognizable offense, but rather as an institutional choice that may take into
account proportionality, public interest, the characteristics of the accused, victim interests, and the
efficient allocation of judicial resources (Noghrekar, 2009). The present study adopts a descriptive-
analytical and comparative method to examine the scope, foundations, limitations, and implications
of prosecutorial intervention in consensual justice in the criminal justice systems of Iran and the
United States. By comparing a system historically influenced by the principle of legality of
prosecution with a system characterized by extensive prosecutorial discretion, the study seeks to
identify the normative conditions under which negotiated criminal justice can remain compatible
with fair trial guarantees, defense rights, judicial supervision, and the protection of victims.

At the conceptual level, consensual justice refers to a broad procedural orientation in which the
resolution of a criminal case and the determination of the legal response to criminal conduct are
shaped, at least in part, through negotiation, consent, compromise, or mutual adjustment among
relevant actors rather than solely through unilateral adjudication by the court (Fisher & Ury, 2019).
Its central attributes include flexibility, procedural economy, negotiated adaptation of criminal
responses, and an increased role for the parties in determining the outcome of proceedings (Shabani,
2018). Nevertheless, consensual justice must be distinguished from related concepts such as
restorative justice, plea bargaining, and diversion. Restorative justice is primarily oriented toward
repairing harm, restoring social relationships, encouraging offender accountability, and responding
directly to the needs of victims, whereas consensual justice has a broader managerial and procedural
character and may operate even in the absence of direct victim participation (Jahanbakhshi, 2004;
Roberts, 2021). Plea bargaining, by contrast, constitutes a specific and highly institutionalized form
of negotiated criminal justice in which the accused agrees to plead guilty, often in exchange for charge
reduction, dismissal of certain counts, or a sentencing recommendation by the prosecutor (Garner,
2004; Lehman & Phelps, 2005). Accordingly, plea bargaining should be understood as one particular
technique within the broader architecture of consensual justice rather than as its equivalent
(Neubauer, 2008; Parsa & Sheidaian, 2017). Diversion likewise overlaps with consensual justice when
participation in treatment, rehabilitation, community service, mediation, or other alternative
programs is based on agreement between the prosecutor and the accused; however, diversion may
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also arise through unilateral prosecutorial or judicial discretion without bargaining in the strict sense
(Worrall, 2008). The conceptual importance of these distinctions lies in the fact that the legal basis,
degree of prosecutorial involvement, role of the victim, and intensity of judicial supervision may
differ significantly across these mechanisms.

The theoretical justification for prosecutorial intervention in consensual justice rests on several
interconnected legal, criminological, and institutional foundations. The first is the principle of
prosecutorial opportunity or discretionary prosecution, which stands in contrast to a rigid
interpretation of the principle of legality. Under the traditional legality model, the prosecutor is
expected to proceed whenever sufficient legal grounds for prosecution exist, whereas the opportunity
principle permits the prosecution authority to assess whether continuation, suspension, diversion,
or negotiated settlement better serves the interests of justice in an individual case (Akhoundi, 2009;
Noghrekar, 2009). This discretion provides the legal foundation for negotiating the termination,
modification, or conditional suspension of criminal proceedings (Worrall, 2008). A second
foundation is the criminological principle of individualization of criminal responses. Standardized
punishment often fails to account adequately for the offender’s personal background, rehabilitative
potential, motivation, social circumstances, and degree of risk, while consensual mechanisms may
allow responses to be tailored more closely to the specific needs of the accused and to the
circumstances of the offense (Roberts, 2021). A third basis is the concept of public interest, according
to which prosecutors, as representatives of the community, must evaluate not only whether criminal
conduct can legally be prosecuted but also whether a particular prosecutorial response will
contribute to social peace, victim reparation, rehabilitation, and crime prevention (Noghrekar, 2009).
Finally, judicial efficiency and resource management provide a pragmatic justification for negotiated
criminal justice. Because criminal justice institutions operate under constraints of time, personnel,
and financial capacity, the diversion of minor and intermediate cases away from full formal
adjudication may reduce delay, preserve institutional capacity for serious offenses, and improve the
overall quality of justice administration (Castberg, 2003; Roberts, 2021). These foundations
collectively explain why the modern prosecutor has increasingly become a central decision-maker in
the architecture of negotiated justice.

The comparative analysis demonstrates that the Iranian and U.S. systems differ markedly in the
degree and structure of prosecutorial authority. In the United States, prosecutorial discretion is
deeply embedded in the adversarial model, and prosecutors possess extensive authority over
decisions concerning whether to prosecute, what charges to bring, whether to dismiss or reduce
charges, and what negotiated disposition to offer (Castberg, 2003; Worrall, 2008). Plea bargaining
represents the most prominent institutional expression of this authority and functions as the
dominant mechanism for resolving criminal cases without trial (Hoffman, 2000; Neubauer, 2008).
Prosecutorial control over charging decisions gives the prosecution substantial bargaining leverage,
especially where multiple charges, enhanced penalties, or mandatory sentencing provisions may be
invoked. In addition to plea bargaining, diversion programs and specialized problem-solving
mechanisms enable prosecutors to suspend or redirect formal proceedings in exchange for the
accused’s compliance with treatment, rehabilitation, counseling, community service, or other
specified obligations (Castberg, 2003; Worrall, 2008). Iranian criminal procedure, by contrast, has
historically been more closely aligned with the principle of legality of prosecution and with a more
restrictive conception of prosecutorial discretion (Akhoundi, 2009; Moradinejad, 2005). However,
modern legislative developments have gradually introduced limited consensual and diversionary
mechanisms, including suspension of prosecution, case filing or dismissal in minor offenses,
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criminal mediation, and other conditional forms of non-prosecution (Parvaneh, 2008; Zarghami,
2016). These mechanisms remain more narrowly confined than their U.S. counterparts and are
generally restricted to less serious offenses, thereby preserving a stronger statutory framework
around prosecutorial action. The comparison therefore reveals a fundamental contrast between a
broad discretionary model and a limited statutory model of consensual prosecution.

Despite their institutional differences, both systems confront serious fair trial concerns when
prosecutorial discretion is exercised in negotiated criminal justice. The first concern relates to
voluntariness and informed consent. Because the accused may waive fundamental rights, including
the right to public trial, the right to challenge evidence, and the right to remain silent, any consensual
disposition must be based on a genuine understanding of the charges, available defenses, legal
consequences, and practical implications of the agreement (Garner, 2004; Lehman & Phelps, 2005).
The second concern is the prohibition of coercion, intimidation, and improper pressure. The
asymmetry of power between prosecutors and defendants creates a structural risk that negotiated
outcomes may be accepted not because they are truly voluntary, but because the accused fears the
possibility of a much harsher punishment following trial (Hoffman, 2000; Worrall, 2008). The third
guarantee is effective access to defense counsel, whose presence is essential to counterbalance
prosecutorial power, assess evidentiary weaknesses, explain legal consequences, and help the
accused make an informed decision (Fisher & Ury, 2019; Ghazanfari, 2011). Judicial supervision
constitutes a further safeguard because negotiated outcomes should not be treated as purely private
arrangements between the prosecution and the accused. Independent judicial review can help verify
voluntariness, legality, proportionality, and factual support, and can prevent both excessive leniency
and unfair prosecutorial pressure (Castberg, 2003; Hoffman, 2000). The interests of victims must
also be protected, particularly where prosecutorial efficiency might otherwise marginalize
compensation, participation, and acknowledgement of harm (Roberts, 2021). These safeguards
indicate that the legitimacy of consensual justice depends not merely on the existence of agreement,
but on the conditions under which that agreement is produced, reviewed, and implemented.

The findings of this study indicate that a balanced model for Iran should neither reproduce the highly
market-oriented logic of unrestricted plea bargaining nor remain confined to an excessively rigid
understanding of mandatory prosecution. The appropriate direction is the controlled and
normatively regulated development of consensual and diversionary mechanisms within a framework
that preserves legality, proportionality, procedural transparency, and judicial accountability. Such a
model requires the adoption of clear and publicly accessible prosecutorial guidelines, objective
criteria for determining eligibility for negotiated or diversionary measures, stronger institutional
mechanisms for individualized rehabilitation, and the development of specialized mediation and
assessment units within prosecutorial offices. It also requires mandatory safeguards ensuring that
defendants understand the legal consequences of any agreement, that defense counsel participates
effectively where fundamental rights are waived, and that victims’ material and procedural interests
are adequately addressed. Judicial confirmation should function as a substantive rather than merely
formal review of prosecutorial agreements, especially where the disposition affects conviction,
punishment, or the termination of prosecution. A centralized system for registering and evaluating
negotiated decisions would further reduce inconsistency, regional disparity, and arbitrary
prosecutorial practices. Ultimately, the sustainable development of consensual justice in Iran
depends on establishing a functional equilibrium between efficiency and fairness, between
prosecutorial flexibility and the rule of law, and between individualized case management and the
protection of fundamental procedural rights. Under such conditions, prosecutorial intervention can
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contribute to a criminal justice system that is faster and more responsive without sacrificing legal
certainty, human dignity, victim protection, or the core guarantees of fair adjudication.
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