@

~

Comparative Studies
in Jurisprudence,

Law, and Politics

—/

The Evolution of the Concept of Oath in the System of Judicial
Proof: From Sharia Foundations to Its Legal Function in
Iranian Judicial Proceedings

1. Mohsen Sadeghi Larimi: PhD Candidate, Department of Islamic Jurisprudence and Law, Sar.C., Islamic Azad University,
Iran

2. Seyed Ali Hashemi Khan-Abbasi*: Associate Professor, Department of Theology and Islamic Studies, Sari Agricultural
Sciences and Natural Resources University, Iran. Email: a.hashemil@sanru.ac.ir (Corresponding Author)

3. Hossein Bagheri: Department of Islamic Studies, Sar.C., Islamic Azad University, Sari, Iran

ABSTRACT

Oath is one of the traditional means of proof in the Iranian legal system, rooted in Imami jurisprudence and Islamic legal
principles, and it has gradually evolved from a primarily moral and religious commitment into a formal evidentiary mechanism
with specific legal consequences in judicial proceedings. This study aims to analyze the evolution of the concept of oath, explain
its jurisprudential and legal foundations, and evaluate its position and function within the contemporary Iranian system of
judicial proof. The research adopts a descriptive-analytical method based on the examination of jurisprudential sources,
statutory rules, and the legal framework governing evidence in Iranian law. The findings indicate that, within the traditional
structure of proof, oath was mainly employed where direct evidence was absent or insufficient and functioned as a mechanism
for resolving evidentiary deadlock. Following its incorporation into positive law, however, its conditions of application, subject-
matter scope, types, and legal effects became increasingly regulated. The distinction among decisive oath, supplementary oath,
and presumptive oath demonstrates the diversity of functions assigned to this institution in judicial proceedings. At the same
time, the development of objective and digital evidence, the expansion of documentary proof, and the changing role of judges in
evaluating evidence have raised important questions regarding the continued broad reliance on oath. Excessive dependence on
oath may conflict with contemporary requirements of fact-finding, evidentiary verifiability, procedural fairness, and judicial
transparency. The study concludes that the continued recognition of oath in Iranian law remains defensible, provided that its
use is confined to circumstances in which sufficient objective evidence is unavailable, the consequences of refusal and referral
are clearly explained to litigants, and its relationship with other forms of proof is redefined in a manner consistent with modern
standards of fair adjudication and evidentiary reliability.
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EXTENDED SUMMARY
The oath occupies a distinctive position in the Iranian system of judicial proof because it combines
religious foundations, moral responsibility, and formal legal consequences within a single
evidentiary institution. Historically, oath-taking emerged in Islamic jurisprudence not merely as a
rhetorical affirmation of truth, but as a mechanism through which an individual assumes a
heightened moral and religious responsibility for the veracity of a statement. Qur'anic and traditional
analyses indicate that oaths have long performed emphatic, persuasive, and normative functions by
linking speech to accountability before a sacred authority (Aliannejadi, 2007). The Qur'anic use of
oath has also been examined as a literary-pragmatic device capable of reinforcing the seriousness of
propositions and influencing the recipient's perception of truth and commitment (Gumar & Sahan,
2022). Within the judicial context, however, the oath acquired a more specific function. It became
part of the structure of legal proof, particularly in circumstances in which ordinary evidentiary
mechanisms were unavailable or incomplete. The classical maxim assigning proof to the claimant
and oath to the denying party reflects this structured allocation of evidentiary burdens and
demonstrates that the oath was never intended as an unrestricted substitute for proof, but rather as
a legally and jurisprudentially regulated response to evidentiary uncertainty. The validity of oath as
an evidentiary instrument therefore depends on the type of claim, the procedural position of the
parties, and the availability or inadequacy of other means of proof (Balki, 2021). This historical and
doctrinal background is particularly important in Iranian law, where Islamic jurisprudence has
exerted a strong influence on the architecture of civil evidence. The present study consequently
examines the transformation of oath from a primarily religious and jurisprudential institution into
a formal legal mechanism in Iranian adjudication, with particular attention to its conceptual
foundations, statutory development, evidentiary functions, and compatibility with the requirements
of contemporary judicial proceedings.
From a jurisprudential perspective, the evidentiary role of oath rests on several interrelated
foundations. First, the oath is connected to the presumed deterrent effect of religious accountability,
on the assumption that a person who consciously invokes a sacred authority will be reluctant to make
a false statement. This logic explains why classical jurisprudence regarded oath-taking as more than
a simple declaration of fact. It operated through the internal moral conscience of the oath-taker and
was therefore capable of supplementing the absence of external evidence. Studies of oath in the
Qur'an and religious traditions have emphasized the close connection between oath, truthfulness,
and moral responsibility (Aliyan Nezhadi, 2007). Nevertheless, Islamic jurisprudence did not
recognize oath as universally admissible in all disputes. Its validity has traditionally been restricted
by the nature of the right in dispute, the capacity of the oath-taker, the relationship between the oath-
taker and the subject matter, and the procedural conditions governing its administration. Research
on subject-matter limitations of oath in civil disputes indicates that certain matters cannot
appropriately be resolved through oath alone, particularly where public interests, the rights of third
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parties, or legal statuses extending beyond the litigants are implicated (Mohammadi, 2008). Earlier
doctrinal discussions similarly stressed that oath should not be transformed into an easy alternative
to other forms of proof (Mohammadi, 1831). The jurisprudential structure also distinguishes judicial
oath from non-judicial or religious forms of oath. A judicial oath acquires legal effect only when
administered in relation to a specific dispute and under the conditions prescribed by the applicable
legal system. Its operation is therefore connected to the broader architecture of burden of proof,
denial, evidentiary insufficiency, and procedural consequence. This relationship is especially visible
in the distinction between decisive oath, supplementary oath, and other forms of oath that perform
different evidentiary functions. These classifications reveal that the concept of oath in Islamic and
Iranian legal thought has never been entirely unitary; rather, its probative value varies according to
the purpose it serves in the adjudicative process.

The incorporation of oath into Iranian statutory law represents a major stage in the transformation
of this institution. Once codified within the formal law of evidence and civil procedure, oath ceased
to operate solely as a jurisprudential or moral mechanism and became a regulated procedural act
producing defined legal consequences. Iranian law preserves the religious foundations of oath while
simultaneously subjecting its use to formal requirements concerning admissibility, procedural
timing, the subject matter of the oath, the person entitled or required to take it, and the legal effects
of taking, rejecting, or refusing it. The study of judicial oath in Imami jurisprudence, positive law,
and Iranian courts demonstrates that contemporary judicial practice continues to rely on this
institution in selected categories of civil disputes, especially where conventional evidence is
unavailable or insufficient (Kazemi Pourkhosravi, 2011). The transformation is particularly apparent
in the distinction between the oath as a moral declaration and the oath as a procedural mechanism.
In the modern courtroom, the legal significance of oath no longer derives merely from the sacred
words uttered by the party; it derives from the fact that the oath is administered within a legally
prescribed evidentiary framework. This framework determines whether the oath may be requested,
whether it may be referred to the opposing party, what consequences arise from refusal, and to what
extent the court must treat the resulting oath as conclusive or supplementary. Contemporary
analyses of the evidentiary value of oath in legal disputes emphasize that its probative force must be
assessed in relation to the overall evidentiary structure of the case rather than in isolation (Fadaei,
2022). This development demonstrates a broader shift from a religiously grounded evidentiary
tradition toward a more specialized and legally technical conception of oath, while preserving its
historical roots within the Iranian legal order.

A central issue in contemporary analysis concerns the practical legal function of oath in relation to
other forms of evidence and to the evolving role of the judge. Oath is particularly significant in
situations of evidentiary deadlock, where the claimant cannot establish the asserted right through
ordinary proof and the denying party is placed in a position in which an oath may become
determinative. In this sense, oath functions as a mechanism for resolving uncertainty and preventing
disputes from remaining legally indeterminate. However, the same characteristic creates potential
tension with modern conceptions of judicial fact-finding, which increasingly favor objective,
verifiable, and independently reviewable evidence. Documentary records, electronic
communications, banking transactions, digital data, expert reports, and formal registration systems
now provide forms of proof that were unavailable in the historical context in which oath played a
more central role. Consequently, the modern function of oath should be examined in relation to the
principle of evidentiary necessity. Where objective evidence is available, recourse to oath may no
longer be the most reliable means of determining the factual basis of the dispute. At the same time,
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the complete removal of oath could deprive litigants of an evidentiary mechanism in cases where
documentary or testimonial proof genuinely cannot be produced. This tension suggests that oath
remains defensible primarily as a subsidiary or exceptional form of proof. The issue is further
complicated by the strategic dimensions of oath-taking. The legal effects of refusal, referral, or
acceptance may alter the distribution of evidentiary risk between the parties, transforming oath into
a procedural decision with consequences beyond its moral dimension. The evidentiary value of oath
in criminal matters also illustrates the necessity of distinguishing between different branches of
adjudication. Comparative research on criminal oath and other means of proof indicates that oath
must be approached more restrictively in criminal proceedings because of the heightened
importance of the presumption of innocence and the severity of penal consequences (Sarijani &
Masteri Farahani, 2020). Related studies of the evidentiary value of oath in criminal law and
jurisprudence likewise emphasize that its role in criminal cases cannot simply mirror its function in
private civil disputes (Zaheri Abdeh Vande et al., 2019).

The contemporary challenges surrounding oath are therefore not limited to doctrinal interpretation
but extend to questions of procedural fairness, social change, and the legitimacy of adjudication. One
important challenge concerns the assumption that religious conscience operates uniformly among
all litigants. The traditional evidentiary logic of oath presumes that the moral and spiritual
consequences of false swearing exert a substantial deterrent effect. Yet contemporary society is
characterized by varying degrees of religious belief, personal conviction, and ethical attachment to
oath-taking. The legal system cannot measure individual faith or determine the internal
psychological impact of invoking a sacred authority. This creates a potential inequality in the
practical effect of oath, because parties may experience its moral force differently. Another challenge
concerns the possibility of strategic abuse. A litigant may request an oath not because it is the only
remaining avenue for clarifying the dispute, but because the opposing party is known to be reluctant
to swear for personal or religious reasons. This may turn oath into a procedural pressure mechanism
rather than a genuine means of evidentiary clarification. In addition, litigants may not fully
understand the consequences of accepting, refusing, or referring an oath. Procedural fairness
therefore requires that the court ensure that the parties comprehend the significance of the oath
before a legally consequential decision is made. The role of the judge must also be carefully defined.
Excessively broad judicial discretion in directing oath-taking may interfere with neutrality, while
overly rigid rules may prevent the court from using oath effectively as a supplementary mechanism.
The broader legitimacy of evidentiary rules also depends on their compatibility with public policy,
procedural transparency, and confidence in the dispute resolution system, concerns that have also
been recognized in other legal contexts involving the implementation of procedural rules and
adjudicative mechanisms (AlRaeesi Eman Jasim & Ojiako, 2021). For these reasons, the study argues
that the future role of oath should be based on a model of preservation combined with limitation, in
which its jurisprudential legitimacy is maintained but its legal application is confined to clearly
defined circumstances where more objective forms of proof are unavailable or insufficient.

In conclusion, the evolution of oath in the Iranian system of judicial proof reflects a broader
transition from a predominantly religious and moral institution to a regulated legal mechanism
embedded within the formal structure of adjudication. Its historical legitimacy derives from Islamic
jurisprudence, its contemporary authority from statutory recognition, and its practical relevance
from its capacity to resolve evidentiary uncertainty when other forms of proof are inadequate.
Nevertheless, the changing nature of litigation, the expansion of documentary and digital evidence,
the increasing emphasis on procedural fairness, and the diversity of contemporary social beliefs
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require a reconsideration of the scope and manner in which oath is used. The appropriate response
is neither the complete elimination of oath nor the preservation of its traditional operation without
modification. Rather, its function should be refined so that it operates as a subsidiary, exceptional,
and carefully regulated evidentiary device. Priority should be given to objective and reviewable
evidence whenever such evidence is reasonably available, while oath should remain accessible in
disputes where evidentiary deadlock would otherwise prevent effective judicial resolution. Greater
clarity is also needed regarding subject-matter limitations, the consequences of refusal and referral,
judicial discretion, and the information provided to litigants before oath-related decisions are made.
A coherent and modernized approach can preserve the jurisprudential identity of oath while aligning
its application with the principles of transparency, predictability, equality of arms, and fair
adjudication. In this way, oath can continue to function within Iranian law not as a relic of a
traditional evidentiary system, but as a narrowly tailored legal institution capable of contributing to
the resolution of disputes within a contemporary framework of judicial proof.
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