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ABSTRACT

The transformation of contractual relations and the rapid expansion of standard-form, adhesion, banking, and electronic
contracts have increasingly challenged the classical assumption that contracting parties enjoy equal bargaining power and
genuine freedom of negotiation. In many contemporary transactions, one party possesses superior economic, informational, or
technical power and predetermines the contractual terms, while the other party is effectively limited to accepting or rejecting the
agreement as a whole. Under such circumstances, contractual provisions may be formally valid yet substantively distort the
balance between the parties’ rights and obligations. This study adopts a descriptive-analytical and comparative approach to
examine the mechanisms for controlling unfair contract terms in Iranian and Iraqi law and to assess the feasibility of expanding
judicial review in Iranian contract law. The findings indicate that Iranian law currently addresses unfair terms through a
fragmented set of doctrines, including invalid conditions, public order, the no-harm principle, prohibition of abuse of rights,
consumer protection rules, and contractual interpretation, while lacking a comprehensive and explicit framework for identifying
and modifying unfair terms. In contrast, Iraqi law provides a more direct basis for judicial intervention in adhesion contracts by
allowing courts to modify or neutralize oppressive terms. The comparative analysis demonstrates that Iranian law possesses
sufficient doctrinal capacity to develop a more coherent system of judicial review, provided that such intervention is governed
by clear criteria, including absence of meaningful negotiation, significant contractual imbalance, lack of transparency, abuse of
bargaining power, and inconsistency with good faith. A differentiated system of remedies, including nullity, unenforceability,
restrictive interpretation, and judicial modification, could enhance contractual justice while preserving contractual autonomy
and legal certainty.
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EXTENDED SUMMARY

The increasing complexity of modern contractual relations has fundamentally challenged the
classical assumption that contracts necessarily represent the outcome of equal bargaining power,
informed consent, and genuine negotiation between autonomous parties. Contemporary
transactions, especially in banking, insurance, transportation, electronic commerce, platform-based
services, licensing, and consumer markets, are frequently concluded on the basis of pre-formulated
standard terms drafted by one party and accepted by the other without any meaningful opportunity
for negotiation. In such contexts, the principle of freedom of contract, although still central to private
law, may operate merely as a formal abstraction when one party possesses substantially greater
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economic, informational, technical, or organizational power. This transformation has brought the
problem of unfair contract terms to the forefront of contemporary contract law and has encouraged
many legal systems to reconsider the traditional limits of judicial intervention in private agreements.
Unfair terms are generally understood as contractual provisions that, particularly when not
individually negotiated, create a significant and unjustified imbalance between the rights and
obligations of the parties to the detriment of the weaker party. The identification of such terms
cannot depend solely on whether a provision is economically disadvantageous; rather, it requires
consideration of the formation process, bargaining circumstances, transparency of the term,
allocation of contractual risks, and the extent to which the provision departs from standards of good
faith and contractual fairness (Simbar & Nabidoust, 2022). Comparative legal scholarship has
increasingly shown that modern systems have moved away from an absolute model of contractual
autonomy toward regulated autonomy in which freedom of contract is preserved but constrained
when used as an instrument for imposing structurally unfair terms (Lashkarnejad et al., 2026). This
development is particularly evident in consumer law, where the weaker party frequently lacks the
knowledge and bargaining capacity necessary to understand, negotiate, or reject pre-drafted terms
(Mihaela, 2025). The expansion of electronic contracting has further intensified these concerns,
because users routinely accept lengthy terms of service through click-wrap or similar mechanisms
without substantive negotiation, making unfairness increasingly difficult to identify through
traditional doctrines of consent alone (Lagioia et al., 2022).

From a theoretical perspective, judicial control of unfair contract terms rests on several interrelated
foundations, including substantive freedom of contract, contractual justice, good faith, protection of
the weaker party, transparency, prohibition of abuse of rights, and the correction of structural
market failures. The classical conception of contractual autonomy presupposed that each party was
capable of protecting its own interests and that state or judicial interference should therefore remain
exceptional. However, this assumption becomes problematic where bargaining inequality is
substantial, information is asymmetrically distributed, or access to essential goods and services
depends on accepting non-negotiable terms. In such circumstances, formal consent may not reflect
genuine autonomy, and the enforcement of all contractual terms without scrutiny may perpetuate
rather than prevent inequality. Studies on contractual unfairness have therefore emphasized that
unfairness must be evaluated through a combination of procedural and substantive criteria,
including lack of negotiation, informational weakness, excessive transfer of risk, and serious
imbalance between reciprocal obligations (Sardooei Nasab & Kazempour, 2011). The concept of
fairness in contract law does not require mathematical equality between the parties or judicial
correction of every unfavorable bargain; instead, it seeks to prevent the exploitation of bargaining
superiority in ways that undermine the legitimacy of the agreement itself (Kazempour, 2011). The
principle of good faith is particularly important because it enables courts to assess not only the literal
content of a term but also the conduct of the stronger party in drafting, presenting, and enforcing
that term. In many comparative systems, good faith functions as an objective standard against which
one-sided contractual provisions may be examined, and its interaction with significant imbalance
has become a core element in unfair terms regulation (Fornasier, 2023). Economic analysis also
supports limited intervention where unfair terms arise from informational asymmetry, monopolistic
conditions, or market failures, because carefully designed legal control can improve both fairness
and market efficiency (Nabizadeh Kebria, 2020). Accordingly, judicial review of unfair terms should
not be regarded as an abandonment of contractual freedom, but rather as a mechanism for
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preserving meaningful contractual autonomy under conditions in which the bargaining process itself
is structurally distorted.

In Iranian law, the regulation of unfair contract terms remains fragmented and indirect. The Iranian
Civil Code strongly reflects the principles of freedom of contract and binding force of agreements,
particularly through Articles 10 and 219, and the traditional legal framework generally presumes that
parties are bound by validly concluded contracts. Nevertheless, several doctrines may be employed
to limit or invalidate unfair provisions, including rules concerning void and invalidating conditions,
public order, morality, the principle of no harm, the prohibition of abuse of rights, mandatory
statutory rules, and sector-specific consumer protection regulations. The difficulty, however, lies in
the absence of a comprehensive and explicit doctrine of unfair terms that would enable courts to
examine significant contractual imbalance as an independent ground for intervention. Research on
judicial control in Iranian contract law has shown that courts often rely on traditional legal categories
rather than directly addressing unfairness as a distinct concept (Bahrami, 2020). Similarly, analyses
of judicial approaches indicate that courts tend to invoke concepts such as public order, invalid
conditions, illegality, or restrictive interpretation rather than openly recognizing a general power to
revise unfair contractual provisions (Shahabi, 2018). This limitation becomes especially significant
in adhesion contracts, where the weaker party accepts standardized terms without actual bargaining.
Comparative research on adhesion contracts has demonstrated that Iranian law lacks a broad and
explicit rule empowering judges to modify oppressive terms merely because they are excessively one-
sided (Garousi, 2019). The same problem appears in commercial licensing arrangements, where
highly unequal provisions may remain formally valid despite producing serious substantive
imbalance (Asadi, 2019). In electronic commerce, these weaknesses are magnified because standard
terms often regulate limitation of liability, unilateral modification, cancellation, dispute resolution,
and access to remedies in ways that consumers cannot realistically negotiate (Abhari & Khariki,
2020). Studies of online contracting further demonstrate that unfair conditions may be embedded
in cancellation policies, refund restrictions, and unilateral rights reserved to suppliers (Razak et al.,
2021). Although Iranian consumer legislation and electronic commerce rules provide certain
protections, the legal system still lacks a unified framework for identifying unfairness and
determining whether the appropriate remedy should be nullity, unenforceability, restrictive
interpretation, or judicial modification.

Iraqi law offers a more explicit model of judicial intervention, particularly in relation to adhesion
contracts, and therefore provides a valuable point of comparison for assessing possible reforms in
Iran. Iraqi civil law recognizes the binding force of contracts while simultaneously acknowledging
that some contracts are concluded under conditions in which one party lacks any genuine ability to
negotiate the terms. In such cases, the law permits judicial intervention where oppressive or abusive
terms are included in adhesion contracts, allowing the court to modify the term or relieve the
adhering party from its effects on the basis of justice. This approach is significant because it departs
from a rigid binary choice between enforcement and nullity and instead recognizes judicial
adjustment as a distinct remedial technique. The theoretical justification for this model lies in the
recognition that the validity of formal consent does not necessarily justify the full enforcement of a
term produced by structural inequality. Comparative research on legal responses to unfair terms has
demonstrated that judicial modification can preserve the contract while eliminating the
disproportionate effect of the offending clause (Emami et al., 2012). This remedial flexibility is
particularly useful in long-term and complex contracts, where complete invalidation of a clause may
disrupt the contractual structure or cause unintended harm to the weaker party. The possibility of
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supplementing the contract after removing or restricting an unfair clause has also been explored in
comparative private law, where courts may rely on default rules or general principles to prevent
contractual collapse (Farina, 2021). The Iraqi approach therefore appears more explicit than the
Iranian one in acknowledging judicial authority to intervene in the substance of oppressive terms.
Nevertheless, the Iraqi model also raises important questions concerning the scope of judicial
discretion, the criteria for identifying oppression, and whether judicial control should remain limited
to formally defined adhesion contracts. Modern transactions increasingly blur the distinction
between negotiated and adhesion contracts, especially in digital environments where formal
acceptance may conceal an absence of meaningful bargaining. For this reason, an effective modern
framework should focus not only on the formal classification of the contract but also on the actual
distribution of bargaining power, information, and contractual risk.

The comparative analysis suggests that Iranian law could benefit from incorporating a more
structured and explicit system of unfair terms control, while at the same time avoiding excessive and
unpredictable judicial intervention. One possible model would be to adopt a general statutory
definition of an unfair term based on three principal elements: absence of meaningful negotiation,
significant imbalance between the parties’ rights and obligations, and incompatibility with good faith
or legitimate expectations. Such a general clause could be supplemented by illustrative categories of
terms presumed or deemed unfair, similar to black-list and grey-list mechanisms developed in other
legal systems. The experience of consumer law in different jurisdictions indicates that combining a
general standard with concrete examples enhances legal certainty and assists both courts and
contracting parties in anticipating the consequences of particular clauses (Mihaela, 2025). Examples
may include terms that unreasonably exclude liability, grant one party an unrestricted unilateral
right to modify the contract, impose disproportionate penalties, restrict access to judicial remedies,
alter evidentiary burdens, or terminate rights without reciprocal protection. Modern consumer
protection scholarship further demonstrates that such controls are especially necessary in
commercial agreements where one party possesses decisive drafting power (Moy, 2025). The same
concerns arise in Islamic banking and financial transactions, where technical complexity and
informational asymmetry may impair the customer’s understanding of the real economic impact of
contractual provisions (Abu Bakar et al., 2024). In electronic commerce, international and regional
developments likewise indicate the need for stronger protection against one-sided online terms,
particularly where the transaction crosses borders and the stronger party selects favorable
jurisdictional or governing-law clauses (Salehi et al., 2023). At the same time, any expansion of
judicial review must preserve contractual predictability. Courts should not invalidate or rewrite
terms merely because they appear commercially unfavorable; intervention should be reserved for
cases of serious and unjustified imbalance. The distinction between consumer contracts and
professional commercial agreements should also remain relevant, although professional status
should not automatically exclude protection where a small or dependent business is clearly exposed
to significant bargaining inequality (Shamsollahi, 2021). A flexible remedial framework could
therefore include nullity for fundamentally impermissible clauses, unenforceability against the
weaker party, restrictive interpretation, and judicial adjustment where modification is necessary to
preserve the contractual relationship.

In conclusion, the comparative examination of Iranian and Iraqi law demonstrates that the control
of unfair contract terms has become an essential component of contemporary contract law because
the realities of modern contracting no longer consistently reflect the classical model of equal,
informed, and freely negotiating parties. Iranian law already contains several doctrinal resources
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that can be used to control abusive provisions, but these resources remain fragmented and do not
provide courts with a sufficiently clear, coherent, or predictable basis for substantive review. Iraqi
law offers a more direct model by expressly permitting judicial modification or neutralization of
oppressive terms in adhesion contracts, and this experience illustrates that judicial control can
coexist with the principles of contractual autonomy and binding force. The most appropriate path
for Iranian law would therefore be to develop a limited, criteria-based, and transparent form of
judicial review rather than adopting either unrestricted judicial discretion or continued reliance
solely on traditional doctrines of invalidity. Such a framework should focus on meaningful
bargaining power, transparency, significant imbalance, good faith, proportionality, and the
legitimate interests of both parties. It should also recognize that modern unfairness may arise not
only in consumer contracts but also in banking, digital, licensing, and commercially dependent
relationships. The objective should not be to transform courts into general arbiters of contractual
fairness or to protect parties from every unfavorable bargain, but to prevent contractual autonomy
from becoming a formal justification for the exploitation of structural superiority. A carefully
designed system that permits nullification, unenforceability, restrictive interpretation, or
proportionate judicial adjustment according to the seriousness of the unfairness would strengthen
contractual justice while preserving legal certainty. In this sense, the comparative experience of Iraqi
law provides a useful doctrinal foundation for reform, but the Iranian legal system should adapt that
experience to its own civil-law, statutory, and jurisprudential structure through an integrated model
capable of responding to both traditional adhesion contracts and emerging forms of standardized
and digital contracting.
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